6C8-7.021 Resolution of Protested Solicitations and Awards.

(1) Authority to Resolve Protest. The President, the Director of Purchasing or the Director’s designee may settle or resolve protests of aggrieved offerors and bidders concerning the solicitation or award of a contract as herein provided.

(2) Notice. The University shall give to offers and bidders notice of its decision concerning bid solicitation and awards, as soon as practicable, by posting the bid tabulation at the Bid Tabulation Board located on the Fifth floor of Primera Casa building, or, upon request made pursuant to the Invitation to Bid or Request for Proposal, by certified mail, return receipt requested. This notice shall include the following statement: Failure to file a protest within the time prescribed in Section 120.53(5), F.S., shall constitute a waiver of proceedings under Chapter 120, F.S.

(3) Protests.

(a) Specifications. Any actual or prospective bidder or offeror who disputes the reasonableness or competitiveness of the terms and conditions of an Invitation to Bid or Request for Proposal issued by the University must file a notice of protest in writing within seventy-two (72) hours after the Invitation to Bid or Request for Proposals has been advertised. The notice of protest shall identify the protest and the solicitation involved, shall state in a plain, precise manner the nature of the protest and the facts upon which it is based, shall include applicable statutes, rules or any other relevant legal authority, and shall specify the relief which the protesting party requests. Failure to file a notice of protest or failure to file a formal written protest shall constitute a waiver of proceedings under these rules and Chapter 120, F.S.

(b) Award. Any offeror or bidder which disputes the award of a contract by the University must file a notice of protest in writing with the Director of Purchasing within seventy-two (72) hours after the notice of award has been posted on the Bid Board. The notice of protest shall identify the protest and the solicitation involved, shall state in a plain, precise manner the nature of the protest and the facts and law upon which it is based, and shall specify the relief which the protesting party requests. Failure to file a notice of protest within the time provided shall constitute a waiver of further proceedings under these rules and Chapter 120, F.S.

(c) Any person who files an action protesting a decision or intended decision pertaining to contracts administered by the University pursuant to Section 120.53(5)(b), F.S., shall post with the University, at the time of filing the formal written protest, a bond pursuant to Section 287.042(2)(c), F.S., signed by a Florida resident agent. In lieu of the bond, the University may accept a cashier’s check or money order in the amount of the bond. Failure to post the bond will waive any further right to protest.

(4) Stay of Procurement During Protest. Upon receipt of a timely notice of protest, the University shall not proceed further with the solicitation or award until the dispute is resolved, unless the President sets forth in writing the particular facts and circumstances which require the continuance of the bid solicitation process or the contract award process without delay in order to avoid an immediate and serious danger to the public health, safety, or welfare.

(5) Resolution by Mutual Agreement.

(a) Resolution Following a Timely Protest. An opportunity shall be made available to resolve the dispute by mutual agreement between the parties within seven (7) days excluding Saturdays, Sundays, and legal holidays of receipt of a formal written protest. The protesting party shall contact the Director of Purchasing to establish a time to attempt to resolve the dispute. Failure to contact the Director of Purchasing shall result in a waiver of proceedings under this rule. The University shall maintain records of all actual or attempted telephone conversations or written contacts.

(b) Resolution Prior to a Timely Protest. The Director of Purchasing may resolve and settle by mutual agreement a protest which arises before a notice of protest is filed, provided, however, that if such settlement will have the effect of determining a substantial interest of another party, then the settlement must be reached in the course of the proceedings provided herein.

(c) The Director of Purchasing may, in response to a protest, deem the solicitation to be null and void and thereupon reinitiate the procurement process.

(6) Procedure Upon Failure to Resolve Protests by Mutual Agreement.

(a) No Disputed Issues of Material Fact. If the protest is not resolved by mutual agreement within seven (7) days excluding Saturdays, Sundays, and legal holidays of receipt of the formal written protest, and if there are no disputed issues of material fact, the President shall designate a University official who shall conduct an informal proceeding pursuant to Section 120.57(2), F.S. The University official shall issue a notice of informal proceeding stating the action of the agency, whether proposed or already taken or of its decision to refuse action and a summary of the factual, legal, and policy grounds therefor. The notice shall also state a time and place for affected persons to present evidence and arguments on the issues under consideration. If the objections offered in opposition to the University’s action are overruled by the University official, a written explanation shall be provided within seven (7) days excluding Saturdays, Sundays, and legal holidays of the conclusion of the informal proceeding. The University official’s decision shall be filed with the President, who shall enter a final order within five (5) days of receipt thereof.

(b) Disputed Issues of Material Fact. If the protest is not resolved by mutual agreement within seven (7) days, excluding Saturdays, Sundays, and legal holidays of receipt of the formal written protest and if there are disputed issues of material fact, the University shall refer the protest to the Division of Administrative Hearings of the Department of Administration for proceedings under Section 120.57(1), F.S.

(7) Alteration of Time Limits. The time limits in which protests must be filed may be altered by specific provisions of the Invitation to Bid, if required to accommodate the timely award for commodities, the pricing of which remains firm for a period of less than ten (10) days. Protests not filed within the applicable limits are waived.

(8) Entitlement to Costs. In no case will the protesting party be entitled to any costs incurred with the solicitation, including bid preparation costs and attorney’s fees in these proceedings. In the event that the University prevails in the administrative proceedings or any court action resulting therefrom, it may recover its costs and charges incurred in defending the protest.
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