12C-2.0061 Transfer of Intangible Personal Property to Certain Out-of-State Entities.

(1) This rule delineates certain circumstances in which intangible personal property would not have taxable situs in Florida. This rule is intended to provide taxpayers with criteria under which intangible personal property may not be taxable. Failure to meet one or more of the following criteria does not create any presumption with respect to taxable situs or taxation of intangible personal property and means only that the taxpayer does not come within the guidelines of this rule. Taxable situs and taxability of intangible personal property held by taxpayers who fail to meet the following criteria will be judged upon the facts and circumstances applicable to the taxpayer. This rule does not provide the basis upon which an assessment can be made or sustained.

If an item of intangible personal property, which would otherwise be subject to the annual tax, is transferred to a corporation or partnership organized under the laws of another state and domiciled in another state, the item does not have taxable situs if each of the following criteria are met, both for the corporation or partnership and any general partner.

(2) The laws of each applicable jurisdiction, including those governing formation and operation, have been complied with.

(3) The transfer is complete before January 1 of the tax year.

(a) Transfer means conveyance of legal title to and all ownership of, including all rights to control and manage in Florida, the item of intangible personal property.

(b) Voluntary transfer of the item back to the transferor, or to any other person domiciled in Florida, after January 1 does not, by itself, cause the item to have taxable situs in Florida for that tax year.

(4) Neither the transferor, nor any person domiciled in Florida, owns the item or may exercise management or control of the item in Florida. All management and control of the item occurs outside of Florida, including communications and correspondence concerning the item.

(a) Officers, employees, and other agents of the transferee exercised management and control outside of Florida. They must perform functions consistent with the responsibility for management and control of the item outside of Florida.

(b) Presence or residence of a shareholder, partner, board member, officer, employee, agent, or representative, in Florida does not, by itself, cause an item of intangible personal property owned by the corporation or partnership to have taxable situs in Florida. If, however, the shareholder, partner, board member, officer, employee, agent, or representative may exercise management or control with respect to that item while in Florida, other than a shareholder or limited partner acting solely in its capacity as shareholder or limited partner respectively, then that item does not come within the guidelines of this section.

(5) The transferee is not legally or commercially domiciled in Florida.

(6) The transferee is not transacting business in Florida.

Example – Corporation X transacts business in Florida. It sells an item of tangible personal property on credit to a natural person, John Smith, in Florida. John Smith is a Florida resident. As a result of the transaction, Corporation X has an account receivable from Smith. ABC is a partnership that is not related to Corporation X, that is not domiciled in Florida, and that does not transact any business in Florida. On December 1, 1997, in a transaction that occurs outside of Florida, Corporation X sells the receivable to ABC for its fair market value, and retains no interest in or obligation with respect to the receivable; however, Corporation X does retain an option to purchase the receivable should ABC offer it for sale. No further transactions occur during 1997. No person domiciled or transacting business in Florida owned, managed, or controlled the receivable when it was owned by ABC. In a transaction that occurs outside of Florida after January 1, 1998, ABC sells the receivable back to Corporation X for its fair market value, and retains no interest in or obligation with respect to the receivable. On January 1, 1998, the receivable did not have taxable situs in Florida.

(7) Terms and conditions of the transfer are those of an arm’s length transaction. Sale of an item of intangible personal property in exchange for its fair market value is one indication, though not conclusive, that the terms and conditions of the sale are those of an arm’s length transaction.

(8) Books and records must be kept and maintained by the transferee outside Florida.

(9) Books and records and financial statements of the transferor, the transferee, and any involved agent (e.g., broker) must show entries consistent with ownership, management and control by the transferee outside of Florida.

(10) Reporting and payment requirements, under applicable federal or state laws, that are associated with the sale or other transfer of the item of intangible personal property, must have been complied with consistent with ownership, management and control outside of Florida.

(11) Documentary evidence must be maintained that establishes that legal transfer was completed to the transferee corporation or partnership before January 1 of the tax year, that management and control existed and was exercised outside of Florida, and that the transfer meets each of the above requirements. Examples of documents and items that may contain evidence establishing a legal transfer include the following and any modifications thereto. The absence of one or more of the following documents and items does not mean that a taxpayer cannot otherwise establish that the taxpayer meets the criteria of this rule.

(a) Organizational documents filed with appropriate state officials.

(b) Formally and properly adopted by-laws, minutes and resolutions of meetings.

(c) The principal place of business of the transferee, where the business of the transferee is actually carried on, is held out to be and is in fact maintained outside of Florida.

(d) Receipts for transportation, meals and lodging.

(e) In the case of a security, notification to issuers and stock brokerage firms of change of ownership.

(f) In the case of an account receivable, notification to the obligor of change of ownership, management, and control.

(g) Officers and any other employees and/or other agents of the transferee receive compensation consistent with the responsibility for management and control of the assets.

(h) Maintenance by the transferee of an account with a bank or other financial institution in a state, other than Florida, where it maintains its principal place of business.

(i) Tax returns and proof of payment for federal tax and taxes of all applicable states.

(j) Any and all forms and records and fees required to be filed, kept or paid by federal law or the law of any relevant state.

(k) Contemporaneous written explanations of how transactions were effectuated, and why they are considered to be at “arms length.”

(l) Contracts, sales agreements, invoices, and other instruments relevant to transactions.

(m) Evidence of consideration exchanged in the transfer of the item of intangible personal property and in other transactions related to it.
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