12C-2.0063 Intangible Personal Property Held in Trusts.

(1) This rule delineates certain circumstances in which intangible personal property would not have taxable situs in Florida. Failure to meet one or more of the following criteria does not create any presumption with respect to taxable situs. An item of intangible personal property, otherwise subject to tax, that is transferred to and held in a valid trust does not have taxable situs in Florida when each of the following criteria are met.

(2) The trust must be formed and operate pursuant to a fully executed and acknowledged written trust agreement, and the trust must be valid under the laws of the state in which it was created and laws governing the trust.

(a) The transfer of intangible personal property to the trust must be valid and complete prior to January 1 of the tax year. Transfer means the conveyance of legal title to and all ownership of, including all rights to control and manage, the item of intangible personal property.

(b) The transfer of intangible personal property to a trust which would be deemed illusory under applicable laws is not a valid transfer for purposes of the intangible tax.

(3) The trustees must have been granted full fiduciary powers by the terms of the written trust agreement.

(4) The grantor is not a Florida domiciliary or must not have any right or privilege reserved to or granted for himself, with respect to any right of ownership, management or control of the trust or any item of trust principal.

(5) The trust beneficiary is not a Florida domiciliary or has no rights other than to receive distributions of income or distributions from trust principal at the discretion of the trustees.

(6) If the trust includes any of the following powers, an item of intangible personal property constituting trust principal is not within the guidelines of this rule that describe certain, but not all, circumstances in which items of intangible personal property would not have taxable situs in Florida:

(a) The grantor retains the right to:

1. Revoke the trust, or

2. Appoint assets out of the trust corpus, or

3. Name and/or remove beneficiaries (except pursuant to a limited testamentary power to add beneficiaries other than the grantor, the grantor’s creditors or creditors of the grantor’s estate).

(b) The grantor or any other Florida domiciliary has the right to remove the trustee, unless the power is limited to specific conditions not within the control of the grantor or such other person.

(7) A trust provision that requires the reversion of assets back to the grantor does not, in and of itself, make the property subject to tax unless the provision directs the form or type of assets that must be returned to the grantor. A grantor may include any person contributing assets to the trust.

Example. Individual A transfers $100 to the sole trustee of a trust under a written trust agreement. Neither the trustee nor the trust are domiciled or transact business in Florida. The trust is irrevocable, and individual B is the sole beneficiary. B is domiciled in Florida. No powers are expressly reserved to A by the literal terms of the trust agreement. The trust agreement provides that any person may contribute property to the trust for no consideration, such property to be subject to the terms of the trust. The trust agreement requires that the trustee distribute to B, on the first business day following January 1 of each calendar year, all trust assets contributed and any additional principal in excess of the $100. On the last business day of a calendar year, B transfers shares of stock in ABC Corporation, with a just value of $100 million, to the trust. B would be treated as the grantor with respect to the ABC stock for purposes of this rule. The ABC stock would not be within the guidelines of this rule, in that the ABC stock must be returned to B, the grantor.
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