12E-1.028 Garnishment by Levy.

(1) Definitions. As used in this rule:

(a) “Account” means a demand deposit account, checking or negotiable withdrawal order account, savings account, time deposit account, or money-market mutual fund account.

(b) “Assets” means any credits or personal property, including wages, owned by an obligor, or debts owed to an obligor, which are in the possession or control of a custodian.

(c) “Current earnings” means earnings received by an obligor from any source:

1. Within 30 days prior to the date the freeze was placed on the obligor’s assets; and,

2. During the time period the freeze on the obligor’s assets remains in effect.

(d) “Custodian” means any person other than the obligor, including any business entity, who has control or possession of any assets owned by, or owed to, an obligor.

(e) “Freeze” means a hold placed by a custodian on an obligor’s assets pursuant to a Notice of Freeze that prevents transfer or other disposition of the assets from the time of receipt of the notice by the custodian until the freeze terminates.

(f) “Joint owner” means a person who co-owns an asset with the obligor.

(g) “Levy action” means the garnishment procedure authorized by section 409.25656, F.S., beginning with the department’s issuance of a Notice of Freeze, including the freeze defined in paragraph (e), and ending with either the termination of the freeze or the department’s allocation of the proceeds from assets received from the custodian in the event the department issues a Notice of Levy.

(2) Case Selection.

(a) In determining whether to pursue levy actions against obligors who owe past due or overdue support and are identified in the quarterly data match system provided by section 409.25657, F.S., the department shall consider factors including, but not limited to:

1. Maximizing the dollar amount collected from levies,

2. Minimizing the potential for adverse litigation from actions to contest a levy,

3. Maximizing the use of the department’s resources; and,

4. Specific facts of the obligor’s case.

(b) Conditions When the Department Shall Not Issue a Notice of Freeze. The department shall not send a Notice of Freeze to a custodian of assets if the department determines that any of the following conditions exist:

1. The obligor is a recipient of temporary cash assistance, as defined by section 414.0252(12), F.S.

2. The obligor is a recipient of Federal Supplemental Security Income (SSI) benefits.

3. The support obligation in the case is a public assistance debt repayment only order established after March 22, 1993, in which the order amount was based solely on the total amount of public assistance paid to the family.

4. The obligor has filed for bankruptcy under Chapter 11, 12 or 13 of the U.S. Bankruptcy Code.

5. The obligor’s support obligation does not arise from a Florida support order or another state’s support order that is registered for enforcement in a Florida court.

6. The amount of past due or overdue support owed in the case is equal to or less than:

a. $600, or

b. Four times the monthly amount of the current support and arrearage repayment obligations.

(3) Notice of Freeze. If the conditions in paragraph (2)(b), above, do not exist, the department, after considering the factors in paragraph (2)(a), above, may send a Notice of Freeze to the custodian of assets by certified mail with return receipt requested. On receiving the notice, the custodian of assets shall not transfer or dispose of the obligor’s assets, up to the amount of past due or overdue support stated in the notice, until the freeze is terminated as follows:

(a) If an action to contest the intended levy is filed, the department shall notify the custodian of assets of the contest. The freeze remains in effect until final disposition of the action to contest and the custodian shall not transfer or dispose of the assets until further notice from the department.

(b) If an action to contest is not filed, the freeze terminates at the earliest of the following:

1. 60 days after the custodian’s receipt of the Notice of Freeze,

2. When the department consents to a transfer or disposition of the assets, or

3. When the custodian receives a notice of levy from the department.

(4) Custodian’s Response to Notice of Freeze. Within five days after receipt of the Notice of Freeze, the custodian of assets shall advise the department of assets in the custodian’s possession or control, and the value and location of the assets.

(5) Notice to the Obligor of Intent to Levy. The department shall give notice of its intent to levy on the obligor’s assets by sending a Notice of Intent to Levy by certified mail with return receipt requested to the obligor’s most current address listed by the department. If the department has no current address for the obligor, the department shall send the notice to the obligor’s address of record provided by the custodian of the assets, if one is provided. The notice shall inform the obligor and any joint owner of the right to contest the intended levy not later than 21 days after the date of receipt of the notice. The notice must inform the obligor and joint owner that they may request an informal conference with the department to resolve any disputed matters concerning the levy. To request an informal conference, they must contact the person indicated in the notice upon receipt of the notice. Their rights will not be adjudicated at an informal conference, and the right to contest the intended levy by requesting a formal or informal hearing will not be affected by requesting or participating in an informal conference. A request for informal conference does not extend the 21 days allowed for contesting the intended levy. Mediation pursuant to section 120.573, F.S., is not available as an alternative remedy. If the obligor or joint owner meets in person with an employee of the department, the employee may hand deliver the notice in lieu of mailing it. The employee shall attest to hand delivery of the notice by completing an Affidavit of Service by Hand Delivery, which shall constitute good and sufficient proof of receipt of notice by the obligor or joint owner.

(6) Release of Freeze. In the following circumstances, the department shall release the freeze on the obligor’s assets, in full or in part, as appropriate:

(a) The department determines in accordance with subsection (9) of this rule, that all or part of the frozen assets belong exclusively to a joint owner.

(b) The department completes a written agreement with the obligor or the obligor and joint owner to release the freeze, in full or in part.

(c) The department determines that the freeze was in error or that the amount of past due or overdue support is less than the amount of the freeze.

(d) The department determines that all or part of the assets are current earnings that are exempt from the levy in accordance with subsection (10) of this rule.

(e) The department determines that a writ of attachment, writ of garnishment, or writ of execution issued through a judicial process involving the same asset was in effect at the time the freeze was implemented.

(f) The department determines that a bankruptcy stay has been entered on behalf of the obligor under Chapter 11, 12 or 13 of the U.S. Bankruptcy Code.

(g) The department determines that a prior superior interest in the asset exists.

(h) The obligor or joint owner prevails at a hearing on an action to contest the intended levy.

(7) Consent to Levy.

(a) In accordance with section 409.25656(7)(d), F.S., if an obligor who received a Notice of Intent to Levy consents in writing to the levy, the department shall levy before the end of the time periods provided in paragraph (11)(a) of this rule. Upon request, the department shall provide an obligor or joint owner with a Consent to Levy form.

(b) The obligor’s written consent to levy must meet all of the following conditions:

1. The consent to levy must be signed and dated by the obligor and, if the asset is jointly owned, by each joint owner.

2. The consent to levy must include a statement that each party signing the consent to levy has received the Notice of Intent to Levy.

3. If the obligor or a joint owner previously filed an action contesting the intended levy, the action to contest must be withdrawn or otherwise disposed of prior to the department’s acceptance of the consent to levy.

4. A consent to levy must not impose conditions on the department’s levy, unless such conditions reflect the terms of a written agreement the department has entered into with the obligor or the obligor and joint owner concerning the levy.

(c) Upon receiving a written consent to levy that meets all the conditions in paragraph (b), above, the department shall levy on the assets.

(d) Upon receiving a written consent to levy that does not meet all the conditions in paragraph (b), above, the department shall notify the obligor in person, in writing or by telephone that the department will not accept the obligor’s consent to levy and shall explain the conditions that must be met for the department to accept the consent to levy.

(8) Levy Actions in Two or More Cases in Which an Obligor Owes Past Due or Overdue Support.

(a) If an obligor has two or more cases that meet the criteria in paragraph (2)(b) of this rule, the department shall include all of the cases in a single levy action. The past due or overdue support amount owed in each case shall be combined and listed as one amount on notices issued in accordance with this rule.

(b) Upon receipt from the custodian of the proceeds from the assets, the department shall allocate the proceeds among the cases pro rata in the same proportion as the total amount of past due or overdue support owed in each case as of the date the department issued a Notice of Levy.

(9) Levy Actions Against an Obligor’s Jointly Owned Assets.

(a) When a levy action is against an obligor’s jointly owned assets, the department shall provide the same notice and opportunity for a hearing to a joint owner as the department provides to the obligor, as follows:

1. A Notice of Intent to Levy given or sent to the obligor shall include a statement advising any joint owners that they have the same right to contest the levy as the obligor.

2. A joint owner may contest the department’s intent to levy in the same manner as provided for an obligor by section 409.25656(8), F.S., and within 21 days of receipt of the Notice of Intent to Levy.

(b) If the department is informed, orally or in writing, that the joint owner has not received the Notice of Intent to Levy given or sent to the obligor, the department shall give in person to the joint owner or send by certified mail with return receipt requested to the joint owner a Notice to Joint Owner of Intent to Levy, along with a copy of the Notice of Intent to Levy previously given to the obligor. The joint owner may contest the levy within 21 days after the date of receipt of the Notice to Joint Owner of Intent to Levy.

(c) Treatment of a Claim That All or Part of Assets Belong Exclusively to a Joint Owner. The department shall not levy upon that portion of the obligor’s jointly owned assets that the department determines belongs exclusively to a joint owner of the assets. Upon determining that a portion of the assets belongs exclusively to the joint owner, the department shall release such portion of the assets from the freeze.

1. The obligor and joint owner shall have the burden of proving that frozen assets belong exclusively to the joint owner and must provide proof to the department, which may include the following:

a. Documentation of deposits made by the joint owner.

b. Documentation that deposits were exclusively from the joint owner’s funds.

c. Account statements that correspond to the time period of the joint owner’s deposits.

d. Any other documentation necessary to prove the assets belong exclusively to the joint owner.

2. If the obligor and joint owner fail to provide proof in accordance with subparagraph 1., above, the department shall reject the claim.

(d) An agreement between the department and the obligor and joint owner to partially release a freeze on joint assets shall be reduced to writing and executed by the parties.

(10) Limits on Levying Against Current Earnings.

(a) If the department determines the freeze on an obligor’s account in a financial institution includes the obligor’s current earnings, as defined in paragraph (1)(c), above, the department shall not levy from the current earnings an amount that is greater than the limits on garnishments provided by the Consumer Credit Protection Act (CCPA), 15 U.S.C. 1673(b), incorporated herein by reference.

(b) Funds in an account that are not current earnings are not subject to the limits in paragraph (a), above.

(c) A support payment paid from current earnings shall apply dollar for dollar to lower the limits in paragraph (a), above.

(d) An obligor who claims that the department has frozen current earnings that would be exempt from a levy under this subsection must provide the department with the following proof concerning the current earnings and the account:

1. The pay date or dates of the current earnings received by the obligor,

2. The gross amount of the current earnings,

3. The amount of mandatory deductions from current earnings for state, federal or local taxes; Social Security taxes; and Medicare taxes,

4. The net amount of the current earnings,

5. The pay interval for the current earnings, such as weekly, bi-weekly or monthly,

6. The amount of current earnings deposited in the account and the deposit date or dates,

7. The dates and amounts of all debits and withdrawals from the account, from the first date of deposit of current earnings until the date of the freeze,

8. If the amount of the freeze equals the amount requested to be frozen in the Notice of Freeze, the total balance of the account as of the close of business on the date of the freeze must be documented, including any amounts exceeding the freeze amount.

(e) Upon receipt of the proof required by paragraph (d) above, the department shall determine if the amount that has been frozen includes current earnings that are exempt from levy under this subsection. Upon determining that exempt current earnings have been frozen, the department shall notify the financial institution to release the exempt portion of current earnings from the freeze.

(11) Notice of Levy.

(a) Unless the obligor and each joint owner, if any, consents to a levy as provided in subsection (7), of this rule, the department shall not send a Notice of Levy to the custodian of the obligor’s assets until after the latest of the following time periods:

1.Thirty days from the date the custodian of assets received the Notice of Freeze (the first day of this time period is the day after the date the custodian received the notice), or

2. Thirty days from the earlier of the dates the department sent or hand delivered the Notice of Intent to Levy to the obligor in accordance with subsection (5) of this rule (the first day of this time period is the day after the date the department sent or hand delivered the notice), or

3. If the intended levy is contested in accordance with section 409.25656(8) and (9), F.S., the department shall not send the Notice of Levy to the custodian until after a final disposition occurs that is favorable to the department.

(b) The department shall send a Notice of Levy to the custodian by certified mail with return receipt requested.

(c) When the custodian is required by a Notice of Levy to transfer the assets to the department or pay to the department the amount owed to the obligor, up to the amount of past due or overdue support stated in the notice, the custodian shall provide with the asset or payment the obligor’s name, social security number and the control number referenced on the Notice of Levy.

(d) The department shall send a Notice of Levy only after determining, on the date of issuance of the notice, that none of the conditions in subparagraphs 1. through 5., of paragraph (2)(b), above, exist. The department shall send a Notice of Levy if the conditions in subparagraph 6. of paragraph (2)(b,) above, exist, provided the past due or overdue support owed in the case is greater than zero.
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