14-109.0011 Joint Public/Private Development of Right of Way.

This rule provides the requirements and procedures for the leasing of Department-owned properties for joint public/private development of right of way.

(1) Purpose.

(a) This rule sets forth standardized methods for the leasing of Department-owned rights of way for joint public/private development.

(b) Nothing in this rule is intended to prohibit the evaluation and approval of any proposal not specifically covered within this rule if the proposal complies with the criteria set forth in this rule.

(2) Definitions. The following words and phrases, as used in this rule, shall have the following meanings:

(a) “Airspace Agreement” means an instrument conveying the leasehold interest of any property within the right of way of a transportation facility on the federal-aid system, after final acceptance of the project by the Federal Highway Administration.

(b) “Application Fee” means the monies due from a proposer applicant to cover the costs associated with evaluation of the joint public/private right of way development proposal. Such costs are payable in the form of an initial payment of up to $10,000.00 which must accompany the proposal and additional payments required by the Department should evaluation costs exceed those covered by the initial payment. The initial payment amount for each proposal will be set out in the RFP. Should the costs associated with the proposal evaluation by the Department and, if applicable, the board of advisors exceed the initial payment, the proposer applicant will be informed in writing by the Department as to the additional payment(s) due from the proposer applicant to cover the cost of proposal evaluation. Any application fees paid by the proposer applicant which remain unused after the final evaluation is complete will be refunded to the proposer applicant.

(c) “Department” means the Florida Department of Transportation.

(d) “District” means the individual office of the Department for a particular area of the State of Florida, comprising several designated counties.

(e) “Joint Public/Private Development” means the leasing of Department-owned property, including airspace, on which major improvements will be constructed by the lessee, the term of which shall not exceed 99 years and the Department may accept cash, goods, or services for rent, or a combination of cash and goods or services for rent.

(f) “Lease” in this rule chapter refers to a lease for joint public/private development executed pursuant to Section 337.251, Florida Statutes.

(3) General Information.

(a) Property Rights/Uses that may be Leased:

1. The Department may lease property rights, including at, above, or below ground, for a joint public/private use provided such use is not contrary to the best interests of the public, and does not interfere with the transportation or utility need for which the property was acquired. Such a lease, executed pursuant to Section 337.251, Florida Statutes, shall not be executed for the purpose of erecting outdoor advertising signs. Leases for this purpose shall be executed pursuant to Section 337.25, Florida Statutes.

2. The Department shall include necessary reservations, restrictions, or conditions in the lease to ensure adequate protection for the safe and efficient operation and maintenance of all transportation and utility facilities, the adequacy of traffic flow, and the full use of existing and future state transportation facilities. The Department shall, prior to entering into such lease, determine in accordance with Section 337.251, Florida Statutes, that the property is not available for sale as surplus property.

3. The proposed use of Department-owned property shall not conflict with permissible land uses established by the local government which has jurisdiction over the area in which the property to be leased is located.

4. The provisions of this rule shall not apply to facilities or utilities which provide water, sewer, gas, telecommunication, or electric services for which permits are obtained from the Department pursuant to Rule 14-46.001, F.A.C.

(b) Lease Term. The maximum lease term shall be 99 years, including any options or extensions.

(4) Proposals.

(a) Department Requests for Proposals. When the Department requests lease proposals, it shall advertise as follows:

1. The advertisement must run at least once a week for two weeks. The advertisement must run in a newspaper of general circulation in the area where the property to be leased is located. The advertisement must state the latest date (and time) by which proposals shall be accepted (at least 60 days from the date of the last advertisement) and contain a brief property description. It shall specify where to obtain the proposal packages, where the proposals are to be submitted, and where more information may be obtained.

2. The advertisement must specify the submittals required as part of the proposal.

3. Evaluation criteria for proposals shall be included in each Request For Proposal pursuant to Section 287.057(2), Florida Statutes.

4. A copy of the notice shall be mailed to the municipality, if in an incorporated area, and the county within which the property lies on or before the date of the last publication.

(b) Unsolicited proposals. If the Department receives an unsolicited proposal to negotiate a lease, notice to the public shall be made to allow for the competitive bid process.

1. Such notice shall be published in a newspaper of general circulation in the area where the property is located at least once a week for two weeks. Evaluation criteria for proposals shall be included in the advertisement.

2. The notice shall state that a proposal has been received for the leasing of the specific property and that other proposals for the property shall be accepted for 60 days from the date of the last publication.

3. A copy of the notice shall be mailed to the municipality, if in an incorporated area, and the county within which the property lies on or before the date of the last publication.

(c) Content of solicited and unsolicited proposals. Each proposal shall include the following:

1. The complete name and address of the lease applicant(s). No lease shall be entered into with any organization in which a Department employee has any interest, either financial or managerial.

2. The complete name and address of the party responsible for developing and operating the property, if different than the applicant.

3. An initial payment toward the application fee, to cover Department costs of staff evaluation and handling of the proposal, as specified in the RFP or as determined by the District for unsolicited proposals. Personal checks, cashier’s checks, or other noncancellable instruments are acceptable. If a personal check is not honored, no further personal checks are acceptable from that applicant by the Department. If cash payment for the check not honored is not received by the Department within three days of demand, the Department shall void the application and pursue collection in accordance with Section 215.34(2), Florida Statutes.

4. Unless otherwise specified in the Department’s request for proposal (RFP), the proposed design for the use of the space, including facilities to be constructed, as well as maps, plans and/or sketches as are necessary to set out pertinent features in relation to the transportation facility.

5. Unless otherwise specified in the Department’s RFP, a three-dimensional drawing and legal description of the space to be leased.

6. An explanation of all planned uses of the property to be leased as well as all activities to be conducted on the property.

7. Unless otherwise specified in the Department’s RFP, an appraisal prepared pursuant to subsection 14-109.0011(7), F.A.C., to establish the amount of revenue to be paid to the Department over the term of the lease. All appraisal costs shall be borne by the applicant.

8. An explanation of any goods or services that will be provided to the Department in lieu of cash as consideration for the lease of the property. The applicant shall explain and document the value of such goods or services and the Department shall review and verify such documentation.

(d) Consideration of proposals. Proposals shall be evaluated in accordance with criteria established prior to advertisement. In developing criteria for analyzing proposals, consideration shall also be given for the value to the Department of goods and services other than cash (such as the value of property if an exchange is proposed) as well as any other goods and services which would benefit the Department.

1. For a proposal in which the cash value or other benefits to the Department is expected to exceed $1,000,000 over the life of the lease, all proposals for the lease of property may be submitted to a board of advisors subsequent to the Department’s internal review if the Department determines that sufficient expertise to analyze the proposals is not available within the Department. The Board of Advisors shall be composed of three or five members of the public who have each attested in writing that he or she has no monetary or proprietary interest in the lease or the property. The Board of Advisors shall be selected in accordance with Section 337.251(3), Florida Statutes, to analyze a single property proposal or to serve a term as determined necessary by the District Secretary, or designee.

2. When a Board of Advisors is charged with evaluating proposals, each board member shall be compensated based on a reasonable hourly rate, as determined by the district in light of prevailing market rates for similar services, for the technical services provided. If the cost of these technical services, when added to the Department’s costs for evaluating the proposal, exceeds the initial application fee payment and the proposer applicant has been notified in writing by the Department that a subsequent fee payment is due for further evaluation of the proposal, the proposer applicant shall pay the subsequent noticed amount to the Department within 14 days of receipt of the notice. Failure to timely forward the payment to the Department will result in the cessation of evaluation of the proposal, rejection of the proposal, and its return to the proposer applicant.

3. The board of advisors shall examine the proposals and advise the Department on technical issues related to the success and feasibility of the proposed joint development and the expected benefits to the Department. The board shall issue a report to the Department prioritizing all proposals in the order of technical feasibility and benefit to the Department, with comments and recommendations, supported by written analysis, on each proposal, within 60 days from the date of receipt of the proposal(s) by the board.

4. Revenue derived from a joint public-private lease shall be deposited in the State Transportation Trust Fund.

(e) Negotiation of leases. Leases for joint public/private development may not be negotiated without competitive selection pursuant to Section 337.251(5)(a), Florida Statutes, unless:

1. The lease is in lieu of full or partial compensation to an owner from whom land is acquired in eminent domain.

2. The lease is with an owner who has donated the property to the Department.

(5) Options to Lease.

(a) After consideration of proposals, the Department may choose to award an option to lease. This might be used when building permits and licenses are to be obtained by the holder of the successful proposal.

(b) The option amount shall be negotiated or specified in the original bid as a percentage of the total current fair market rental value of the property in its present condition (i.e., unimproved) for the term of the option.

(c) The term of an option shall not exceed two years, with an additional option to extend for one year. If the option expires and the property is readvertised for lease, the former option holder is not barred from submitting a new bid but an option from this party shall not be considered.

(6) Lease Provisions. All leases shall be in writing and shall include the following provisions:

(a) Any installment of rent not received within ten days after the date due shall bear interest at the highest rate allowed by law. The late payment shall be charged as of the due date.

(b) Any significant revision in the design or construction of a facility must receive prior written approval from the District Secretary or designee.

(c) The builder or contractor shall provide certification that the builder or contractor shall not use asbestos-containing building materials in the construction of the facility.

(d) The builder or contractor shall provide certification that the builder or contractor shall not use lead-containing products in pipes or materials in the construction of the facility.

(e) Any facility constructed shall be fire resistant in accordance with the provisions of the local applicable building codes and shall not be used for the manufacture or storage of flammable, explosive, or hazardous material or for any occupation which is deemed by the Department to be a hazard to highway or non-highway users.

(f) Any change in the authorized use of the property must receive prior written approval from the District Secretary or designee.

(g) The lease is not assignable or transferable without the prior written approval from the District Secretary or designee.

(h) Authorization for Department staff or representatives to enter the property and improvements for the purpose of inspection, maintenance, or reconstruction of the facility.

(i) The improvements and the property shall be maintained to assure all areas within the leased premises are in good condition, both as to safety and appearance, and that maintenance shall be accomplished in a manner so as to cause no unreasonable interference with the use of the transportation facility.

(j) If proper maintenance is not performed, the Department shall perform or have performed such maintenance and obtain reimbursement from the lessee.

(k) An indemnification of the Department for any costs and liabilities resulting from the lessee’s use of the property.

(l) The lessee shall purchase casualty insurance in an amount specified by the Department’s representative and shall be based on the type facility, the number of individuals housed, the amount of anticipated visitor traffic, and any other reasonable factors that might affect the risk liability.

(m) An optional provision that the rental rate shall increase at specified intervals. The amount of increase may be based on that of a generally accepted index, such as the Consumer Price Index (CPI). A provision shall also be included which would allow a periodic review of the market value of any goods or services which are being provided under the agreement in lieu of rent. If it is determined that the monetary value has decreased, the lessee shall remit to the Department the difference in cash.

(n) All permits and licenses must be obtained by the lessee.

(o) Mortgages, liens, and other secured loans shall not be attached to the fee property owned by the Department. Further, the lessee shall indemnify the Department against such encumbrances.

(p) The lease shall specify that all improvements constructed on the property shall revert to the Department upon expiration of the lease.

(q) If the total value of lease payments exceeds $200,000 for any given year, based on the anniversary date of the lease, the lessee shall provide the Department with an audit of the lease operation.

1. The audit shall be prepared by a certified public accountant.

2. The audit shall be submitted to the Department within 45 days of the anniversary date of the lease.

3. No audit is required when the lease payment is a fixed cash amount.

(r) The Department has the right to inspect or audit any and all records related to the lease operation, including fiscal and operational activity.

(7) Lease Value Determination. The value of the property rights to be leased from the Department shall be determined pursuant to an appraisal performed in accordance with Rule Chapter 14-75, F.A.C., as specified in the Department’s RFP. The appraisal shall be required from the potential lessee after acceptance of the lessee’s bid proposal and prior to execution of the lease.

(a) The date of valuation of the appraisal shall not be more than six months prior to the date of lease execution establishing the current fair market rental value. If the appraisal expires during consideration of the proposal, the potential lessee shall be required to submit an updated appraisal.

(b) If an appraisal is specified in the RFP, the potential lessee shall be responsible for the payment for the appraisal and any valuation updates. The appraisal is not valid nor is the value determined until the Department reviews and approves the appraisal obtained by the potential lessee.

(8) Refer to Rule 14-19.005, F.A.C., concerning lease payment methods.

(9) Airspace Agreements. Refer to Rule Chapter 14-19, F.A.C., relative to airspace agreements.

Specific Authority 334.044(2) FS. Law Implemented 337.251 FS. History–New 3-13-97, Amended 8-6-98.

