Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
Division of Consumer Services
RULE NOS.:
RULE TITLES:

69J-8.002
Definitions

69J-8.004
Qualification and Certification of Neutral Evaluators

69J-8.006
Notice of Program

69J-8.007
Request for Evaluation

69J-8.008
Selection of Neutral Evaluator

69J-8.009
Evaluation Process

PURPOSE AND EFFECT: The proposed rulemaking repeals Rule 69J-8.004, F.A.C., because it is not needed since the standards for neutral evaluators are now in section 627.7074, F.S. Subsection 69J-8.008(2), F.A.C., is amended to require insurers to contact claimants within 3 business days of notice of a request for neutral evaluation, and copy the department on the correspondence to the claimant. Subsection (9) of section 69J-8.008, F.A.C., is added to impose a duty on neutral evaluators to disclose conflicts of interest within 3 business days of assignment. Subsection (5) is added to Rule 69J-8.009, F.A.C., to require disclosure of professionals used by a neutral evaluator and conflicts of interest associated with those professionals. Technical changes are also made.

SUMMARY: Neutral evaluator standards are repealed because the standards are now set forth in statute. A three business day limit is imposed on insurers to contact claimants after notice of a request for neutral evaluation. The three business day deadline is also imposed on neutral evaluators to disclose conflicts of interest. Disclosure of conflicts of interest with professionals used by a neutral evaluator is also required.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: None of the changes are expected to cause significant economic impact.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 627.7074(18) FS.
LAW IMPLEMENTED: 627.7074 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE, TIME AND PLACE SHOWN BELOW (IF NOT REQUESTED, THIS HEARING WILL NOT BE HELD):

DATE AND TIME: Tuesday, May 12, 2015, 9:30 a.m.

PLACE: Room 116 Larson Building, 200 East Gaines Street, Tallahassee, Florida

Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to participate in this workshop/meeting is asked to advise the agency at least 5 days before the workshop/meeting by contacting: Tasha Carter @ (850)413-5800 or Tasha.Carter@myfloridacfo.com. If you are hearing or speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-8770 (Voice).

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Tasha Carter, Director, Division Consumer Services, Department of Financial Services, 200 E. Gaines Street, Room 518A, Larson Building, Tallahassee, FL 32399-0321, (850)413-5800 or Tasha.Carter@myfloridacfo.com

THE FULL TEXT OF THE PROPOSED RULE IS:

69J-8, F.A.C.: Alternative Procedure for Resolution of Disputed Sinkhole Insurance Claims

69J-8.002 Definitions.
When used in this chapter, and section Section 627.7074, F.S., the following terms are defined as follows:
(1) through (8) No Change.

Rulemaking Authority 627.7074(18) FS. Law Implemented 627.7074 FS. History–New 11-4-07, Amended 12-26-13, Amended______.

69J-8.004 Qualification and Certification of Neutral Evaluators.
Rulemaking Authority 627.7074(18) FS. Law Implemented 627.7074 FS. History–New 11-4-07, Amended 12-26-13, Repealed______.

69J-8.006 Notice of Program.
Insurers shall provide the notice of the right to participate in the program, required by subsection 627.7074(3), F.S., in writing. The insurer shall also provide the pamphlet, Settling Your Sinkhole Claim: Where to Find Help, Form Number DFS-I4-1788, (Revised: 1/2015), (Revised: 10/2013), which is hereby incorporated by reference. The pamphlet may be provided electronically or by United States mail. The pamphlet may be obtained online at the following website: http://www.myfloridacfo.com/Division/Consumers/Mediation/documents/SettlingSinkholeClaim.pdf.

Rulemaking Authority 627.7074(18) FS. Law Implemented 627.707, 627.7074 FS. History–New 11-4-07, Amended 12-26-13,__________.

69J-8.007 Request for Evaluation.

(1) A person wishing to request neutral evaluation pursuant to subsection 627.7074(4), F.S., shall make a request to the department by:

(a) Submitting their request online at the following website: https://apps.fldfs.com/eservice/MediationInfo.aspx; or by

(b) Mailing their request to the Department of Financial Services, Mediation Section, Bureau of Education, Advocacy, and Research, 200 East Gaines Street, Tallahassee, FL 32399-4212, using the form, Sinkhole Insurance Claims Request For Neutral Evaluation, Form Number DFS-I4-1784, (Revised: 1/2015), (Revised: 10/2013), which is hereby incorporated by reference; or by faxing the form to the department at 1 (850)488-6372. The form may be obtained online at the following website: http://www.myfloridacfo.com/consumers/mediation/docs/SinkholeInsuranceClaimRequest.doc, or by calling the department at 1 (850)413-5818.

(2) Neutral evaluation may be requested for any sinkhole loss claim for which a report was prepared pursuant to section Section 627.7073, F.S.

(3) No Change.

Rulemaking Authority 627.7074(18) FS. Law Implemented 627.7074 FS. History–New 11-4-07, Amended 12-26-13, __________.

69J-8.008 Selection of Neutral Evaluator.

(1) No Change.

(2) The insurer shall contact the policyholder or its representative and the parties shall attempt to reach an agreement on selection of a neutral evaluator. The insurer shall contact the policyholder to attempt to reach an agreement in writing within 3 business days of the date notified of the neutral evaluation request. The insurer shall provide a copy of its written correspondence to the Department at the same time written contact is made to the policyholder. If the parties come to mutual agreement on the selection of a neutral evaluator, both parties shall so inform the department, in writing, by emailing such information to the following email address: NeutralEvaluation@MyFloridaCFO.com.

(3) No Change.

(4) When informed that the selection of a neutral evaluator could not be agreed upon by the parties, or if the parties fail to contact the department within the 14 business day time period, the department shall conditionally assign select a neutral evaluator by rotating sequentially through the list of willing neutral evaluators who do not currently have a neutral evaluation report outstanding for more than 14 days after holding a neutral evaluation conference.

(5) The department will inform the parties of the selection.
(6)(5) The department shall allow the parties to submit requests to disqualify evaluators on the list for cause. Parties who wish to disqualify evaluators for cause shall submit their request immediately, or as soon as the cause is known. The department will confirm the reason for disqualification for cause with the neutral evaluator.

(6) The department will inform the parties of the selection.
(7) Either party may disqualify the selection without cause by emailing the department at NeutralEvaluation@MyFloridaCFO.com, notifying the department electronically or by facsimile within 3 business days after receipt of the notice of selection by email or facsimile, or within 6 business days after receipt if notice of selection is sent by U.S. mail or other means.

(8) Each party may disqualify up to 2 neutral evaluators without cause.
(9) Upon expiration of the timeframe within which to disqualify the selection, the department shall notify the neutral evaluator of the conditional assignment. The neutral evaluator must acknowledge confirmation of assignment and provide information regarding known conflicts within 3 business days of assignment. Failure to provide information regarding known conflicts within the required timeframe will result in the withdrawal of the assignment and the department shall conditionally assign another neutral evaluator by rotating sequentially through the list of willing neutral evaluators who do not currently have a neutral evaluation report outstanding for more than 14 days after holding a neutral evaluation conference.
Rulemaking Authority 627.7074(18) FS. Law Implemented 627.7074 FS. History–New 11-4-07, Amended 12-26-13, ___________.

69J-8.009 Evaluation Process.

(1) No Change.

(2) The evaluation proceeding shall take the form of an informal conference, and shall not be subject to rules of procedure or evidence applicable in a court or administrative proceeding. The neutral evaluator and all representatives of the parties must be allowed reasonable access to the interior and exterior of insured structures to be evaluated or for which a claim has been made.

(3) All parties shall submit to the neutral evaluator copies of all reports related to the claim, including those prepared pursuant to sections Sections 627.7072 and 627.7073, F.S., at least 7 days prior to the neutral evaluation conference of the property. The neutral evaluator shall give each party the opportunity to submit evidence, testimony, or other information which is reasonably expected to assist the neutral evaluator in determining the existence, nature, and scope of a sinkhole loss, and the nature, extent, and cost of repair and remediation. Any report initiated by policyholder, or an agent of the policyholder, confirming a sinkhole loss or disputing another sinkhole report must be provided to the neutral evaluator prior to his or her physical inspection of the insured property. The neutral evaluator shall not be required to accept or consider any submission of information under this section after the completion of the neutral evaluation conference.

(4) No Change.

(5)The neutral evaluator may utilize other professionals during the course of the neutral evaluation in accordance with subsection 627.7074(11), F.S. The neutral evaluator is to notify the Department of the professionals utilized and confirm no known conflicts exist between the professionals and the parties.
(6)(5) The parties may settle the claim at any time. If a settlement is reached prior to the conclusion of the neutral evaluation, the parties will notify the neutral evaluator and the department in writing, and the evaluation will be cancelled. If the settlement is cancelled and either party decides to re-submit their request for neutral evaluation, the previously confirmed evaluator shall continue as the assigned evaluator and complete the neutral evaluation. 

(7)(6) The neutral evaluator shall conclude the proceeding upon settlement of the claim or at any point that the neutral evaluator reasonably determines that settlement is not likely to be facilitated by the continuation of the proceeding.

(8)(7) If the proceeding is concluded without reaching a settlement, the neutral evaluator shall prepare and file the report required under subsection 627.7074(2), F.S., on the form adopted in Rule 69J-8.011, F.A.C., below.

(9)(8) As neutral evaluators are deemed by statute to be agents of the department, they shall not use any company letterhead on any reports, invoices, or other documents submitted or circulated to the department or the parties in connection with any neutral evaluation.

Rulemaking Authority 627.7074(18) FS. Law Implemented 627.7074 FS. History–New 11-4-07, Amended 12-26-13, ____________.

NAME OF PERSON ORIGINATING PROPOSED RULE: Tasha Carter, Director, Division Consumer Services, Department of Financial Services

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Jeff Atwater, Chief Financial Officer, Department of Financial Services

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: February 23, 2015

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: December 19, 2014
