59G-7.0332 All Medical Assistance; Medicaid Program Repaid First.

(1) Under subsections (4), (6) and (7) of s. 409.910, F.S., the Medicaid Program is required to seek and obtain recovery of reimbursement from third-party benefits to the limits of liability of the third party.

(2) Subsection (7) of s. 409.910, F.S., requires recovery of reimbursement of all medical assistance provided by Medicaid.

(a) If Medicaid has provided medical assistance for any item of medical care for a covered injury or illness, that is, if any item of medical care bears any relationship to the incident from which tort liability is asserted to have arisen, then all medical assistance provided to the recipient is subject to recovery from the proceeds of a tort claim, whether from judgment, award or settlement pertaining to the liability of a third party.

(b) The Medicaid Program construes the Medicaid Third Party Liability Act to require a temporal relationship to the incident, and construes the reasonable meaning of the provision to be limited to any and all medical assistance paid or obligated to be paid by Medicaid on or after the date of the incident for which the third party is, may be, could be, should be or has been liable.

(c) If one item of medical care is for the treatment of a covered injury or illness (i.e., covered by Medicaid), medical assistance for all items of medical care provided simultaneously with or subsequent to the incident are subject to reimbursement to the Medicaid Program from third-party benefits.

(3) The Medicaid Program must be repaid prior to the recipient, or any provider, creditor, attorney, program, entity or other person, except Medicare to the extent required by federal law. No person except Medicare has a superior right to third-party benefits. The Health Care Financing Administration and the Medicaid Program have construed s. 1912(b) of the Social Security Act and 42 C.F.R. s. 433.154, F.S. to require that the state Medicaid Program must be fully reimbursed before the recipient can receive any money or thing of value from a settlement or judgment or award pertaining to third-party liability.

(4) The proceeds of tort recovery from settlement of a claim, judgment, or award, are required to be held in trust pending a challenge as provided in Rule 59G-7.073, F.A.C.

(5) The Medicaid Program is entitled to full recovery of reimbursement from assigned rights and third-party benefits of all medical assistance paid or provided, or obligated to be paid or provided, and any costs, interest or amounts otherwise permitted by law. As provided by Rule 59G-7.0322, F.A.C., the Medicaid Program is authorized to collect amounts to which the Medicare program is entitled to reimbursement. As provided in subsection (3) of this rule, the Medicaid Program is entitled to full repayment from assigned rights or third-party benefits prior to any person, except Medicare. Recovery is limited as provided in this rule or as otherwise provided by law.

(a) From amounts of third-party benefits or assigned rights received, the Medicaid Program retains an amount equal to the state expenditures or obligation for the recipient, plus any costs, interest and amounts otherwise permitted by law and any incentive payment made in accordance with paragraph (14)(a) of s. 409.910, F.S.

(b) From the amount received the Medicaid Program pays to Health Care Financing Administration the federal share of medical assistance, less any incentive payment, less any amounts permitted by federal law to be deducted. If the Medicaid Program has collected amounts on behalf of Medicare pursuant to Rule 59G-7.0322, F.A.C., the Medicaid Program pays those amounts to Health Care Financing Administration.

(c) After full reimbursement to the Medicaid Program from assigned rights and third-party benefits as provided in this subsection, the balance of third-party benefits can be distributed to the recipient, subject to the claims of other medical assistance programs of the Department of Health and Rehabilitative Services or the claims of providers, pursuant to law otherwise applicable. (Examples of persons having potentially superior claims to the recipient include claims of hospitals pursuant to statutory hospital liens, or claims of the Department of Health and Rehabilitative Service’s Children’s Medical Services program for medical care provided to the recipient).
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