Notice of Proposed Rule

FISH AND WILDLIFE CONSERVATION COMMISSION
Vessel Registration and Boating Safety
RULE NO.:
RULE TITLE:

68D-36.108
Florida Boater Education Temporary Certificate Program

PURPOSE AND EFFECT: The proposed amendment to this rule will make changes to the Florida Boater Education Temporary Certificate Program, allowing the Temporary Certificate Examination to be administered online by private vendors, providing guidance to those vendors for provision of the online examination, and making other minor technical changes to rule language where necessary.

SUMMARY: The proposed amendment to this rule will allow the online provision of the Temporary Certificate Examination by private vendors and will provide guidance to those vendors for provision of the online examination, including: requiring that the vendor not provide any assistance during administration of the examination nor allow another person to do so; requiring that any vendor administering the Temporary Certificate Examination must also administer a Commission-approved boater education course that meets the minimum instruction requirement established by the National Association of State Boating Law Administrators; requiring the use of specified question banks in administering the online Temporary Certificate Examination; clarifying the acceptable passing score for the online Temporary Certificate Examination; providing that private vendors shall provide to the Fish and Wildlife Conservation Commission the information necessary for the issuance of the Temporary Certificate within 24 hours after an examinee passes the examination; providing for the issuance by the Fish and Wildlife Conservation Commission of the Temporary Certificate to the successful examinee; and providing for an exemption from s. 327.391(1), F.S., during the time between when the examinee passes the examination and is issued the Temporary Certificate.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: the nature of the rule and the preliminary analysis conducted to determine whether a SERC was required.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: Art. IV, Sec. 9, Florida Constitution, 

 HYPERLINK "https://www.flrules.org/gateway/cfr.asp?id=%20327.04,%20327.395%20(6)(g),%20(8),%20and%20(11)%20FS" \t "cfr" 327.04, 327.395 (6)(g), (8), and (11) FS.
LAW IMPLEMENTED: 327.395 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Major Robert Rowe, Boating and Waterways Section Leader, Division of Law Enforcement, Florida Fish and Wildlife Conservation Commission, Bryant Building Headquarters, 620 S. Meridian St., Tallahassee, FL 32399, (850)488-5600

THE FULL TEXT OF THE PROPOSED RULE IS:

68D-36.108 Florida Boater Education Temporary Certificate Program.
(1) Any person administering the Florida Boater Education Temporary Certificate examination test under contract with the Florida Fish and Wildlife Conservation Commission must: strictly
(a) Strictly comply with all contract provisions.
(2) Any person administering the Florida Boater Education Temporary Certificate examination is prohibited from providing assistance of any kind to the examinee during the examination and must not allow, suffer, or permit any other person to assist the examinee during the examination. The term “assistance” does not include the provision of reasonable accommodations if required under the Americans with Disabilities Act or s. 501 of the Rehabilitation Act.
(3) Administration of the Florida Boater Education Temporary Certificate examination by paper test provided by the Commission:
(a) Any person administering the Florida Boater Education Temporary Certificate examination by paper test provided by the Commission must obtain
(b) Obtain from an insurance carrier licensed to do business in this state and carry in full force and effect an insurance policy insuring against any accident, loss, injury, property damage, or other casualty caused by or resulting from any error, omission, negligence, or other act in the performance of any duty under the contract and must have proof of such insurance available for inspection at the location where the Florida Boater Education Temporary Certificate test is administered.
1. The insurance policy must:
a. Provide coverage of at least $500,000 per person and $1 million per event.
b. Name the Commission as an additional insured.
c. Stipulate that it cannot be revoked, rescinded, or otherwise cancelled without at least 30 days notice to the Commission.
2. This insurance requirement shall not be construed as a waiver of sovereign immunity nor shall it be construed to modify or enlarge the limited waiver of sovereign immunity provided in section Section 768.28, F.S.
3. This insurance requirement is separate from and in addition to the insurance required for personal watercraft liveries in Section 327.54(5), F.S.
(b)(2) Providing Temporary Certificate tests to other companies – Florida Boater Education Temporary Certificate examination paper tests provided by the Commission are assigned to individual companies and must not be transferred, sold, borrowed, loaned, or shared.
(3) Providing assistance to examinee during testing – The contractor is prohibited from providing any assistance of any kind to the examinee during the testing and must not allow, suffer, or permit any other person to assist the examinee during the examination. The term “assistance” does not include the provision of reasonable accommodations if required under the Americans with Disabilities Act or s. 501 of the Rehabilitation Act.
(4) Administration of the Florida Boater Education Temporary Certificate examination online:
(a) Any person administering the Florida Boater Education Temporary Certificate examination online must:
1. Administer a Commission-approved boater education course that meets the minimum instruction requirement established by the National Association of State Boating Law Administrators.
2. Administer the Florida Boater Education Temporary Certificate examination in an electronic format accessible by computer, tablet, smart phone, and other similar electronic devices.
3. Utilize a test bank of 100 questions available through the National Association of State Boating Law Administrators and 50 state specific questions approved by the Commission. Each administered examination must include a total of 25 questions. 
4. Require that any 19 of the 25 examination questions be answered correctly before submitting an examinee’s information to the Commission for issuance of the Temporary Certificate. Any score equal to or greater than 19 out of 25 questions answered correctly shall be a passing score.
5. Within 24 hours of an examinee’s completion of the Florida Boater Education Temporary Certificate examination with a passing score, provide to the Commission electronically the examinee’s first name, middle initial, last name, date of birth, current mailing address, email address, current telephone number, and the date of the examination with the passing score so the Commission can issue the Temporary Certificate.
6. Provide to an examinee who has received a passing score on the examination with either an emailed or printable proof of a passing score on the examination, including the date of the successful completion.  
(b) The commission shall issue an electronic Temporary Certificate to an examinee who has received a passing score within 7 days following receipt of the examinee’s information from the examiner.
(c) A person who has successfully completed the Florida Boater Education Temporary Certificate examination, and who has in his or her possession photo identification and the emailed or printed proof of a passing score on the examination provided in (4)(a)6.,  is exempt from subsection 327.395(1) for 7 days following successful completion of the online examination. 
Specific Authority 327.04, 327.395, 327.731 FS. Law Implemented 327.395, 327.54, 327.731 FS. History–New 6-9-05,            .
NAME OF PERSON ORIGINATING PROPOSED RULE: Major Robert Rowe, Boating and Waterways Section Leader, Division of Law Enforcement, Florida Fish and Wildlife Conservation Commission, Bryant Building Headquarters, 620 S. Meridian St., Tallahassee, FL 32399, (850)488-5600.
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Florida Fish and Wildlife Conservation Commission
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: April 19, 2017
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: February 24, 2017
