61B-6.006 Assurances for Uncompleted Improvements/Interim Maintenance of Subdivided Lands.

(1) Subdivided lands, or any portion thereof, on which the construction of promised improvements has not been completed, shall not be registered for disposition unless the promised improvements are completed and paid for or such improvements are assured in a manner that will reasonably protect purchasers. The methods of assurance described in subsections (2) through (8) of this rule shall be considered by the division for the reasonable and proper protection of purchasers.

(2) The division shall consider the establishment of an Improvement Trust Account meeting the following requirements as a form of assurance:

(a) The Improvement Trust Agreement shall provide that the purpose of the agreement is to protect the purchaser or prospective purchaser in the event the registrant fails to complete the construction of promised improvements. DBPR Form 388 Improvement Trust Agreement, shall be the standard form, which shall be submitted with DBPR Form 389 Certificate of Improvement Trust Agreement, both incorporated herein by reference and effective 2-27-97, which may be obtained by writing to the division.

(b) The deposit rate shall be computed in the following manner:

	Number of Lots Referred to in the Application for Registration
	$_____

	Lowest Priced Lot in Subdivision
	× $_____

	(Subtotal)
	$_____

	Less 25%
	$_____

	MINIMUM SELL-OUT
	$_____

	Professional Engineer’s Estimate of Cost to Complete Subdivision
	$_____

	1. Rate of deposit when improvements will be completed within one year =
	

	110% × Est. of 
	

	Cost to Complete
	= __ % 

	Minimum Sell-Out 
	


2. Rate of Deposit when the improvements will not be completed within 1 year shall be derived as follows: Calculate the yearly inflation factor for each year in excess of the first year of construction, as specifically detailed in the formula set forth in Rule 61B-3.0001(7), Florida Administrative Code.

	Inflation Percentage 
	

	× Est. of Cost 
	

	to Complete
	= __ % 

	Minimum Sell-Out 
	


(c) Funds shall be kept and maintained in a trust account established with a financial institution, located within the State of Florida, and no other funds from any source shall be commingled in this account.

(d) The division shall execute an acknowledgement on each agreement established pursuant hereto which shall indicate approval of the form and content of the agreement.

(e) In determining whether the provisions of an assurance are adequate, the division shall be guided by the facts and circumstances of each individual case.

(f) When the amount of money in escrow equals 110 percent of the adjusted cost of uncompleted promised improvements, and if requested, the division shall determine whether to consider the cessation of further deposits and allow withdrawals from escrow to commence. After each withdrawal from the escrow account, the amount remaining in escrow shall not be less than 100 percent of the adjusted projected cost of uncompleted promised improvements. Improvement Trust Report, DBPR Form 390, incorporated herein by reference and effective 2-27-97, which may be obtained by writing to the division, shall be submitted as required by the Improvement Trust Agreement.

(3) The division shall consider as a form of assurance a surety bond which:

(a) Shall be written on a bonding company which is licensed to do business in the state wherein the bond is written. The bonding company shall be required to file a Consent to Service of Process with the division; otherwise, the bonding company shall be a Florida company.

(b) Shall be bound unto the division or another governmental entity.

(c) Shall be written in the amount of the cost of the improvements for which it covers, plus the inflation factor as indicated in subsection 61B-3.0001(7), Florida Administrative Code.

(d) Shall bind the bonding company to the obligation to construct the improvements should the registrant default in its obligation.

(e) Shall specifically state the improvements for which it covers.

(f) Shall indicate:

1. Effective date; and

2. Term of bond.

(g) Shall indicate a method by which the division can enforce specific performance.

(4) The division shall consider as a form of assurance an irrevocable letter of credit which:

(a) Shall be drawn on a federal or state chartered financial institution.

(b) Shall specifically state the improvements for which it covers.

(c) Shall bind the financial institution to honor all drafts presented by the holders, accompanied by a signed statement from the director stating that the registrant has defaulted in its improvement obligation.

(d) Shall be written in the amount of the cost of improvements for which it covers, plus the inflation factor as indicated by subsection 61B-3.0001(7), Florida Administrative Code.

(e) Shall indicate effective date and expiration date.

(5) After January 24, 1991 the division shall not accept any type of personal bond (corporate bond), as defined by Rule 61B-3.0001(20), Florida Administrative Code, as a form of assurance for the completion of improvements under the provisions of Section 498.039(5), Florida Statutes. This subsection of the rule will continue to apply, as appropriate, to bonds accepted by the division prior to January 24, 1991. In regard to such bonds, whichever of the following sets of criteria under which the bonds were initially accepted, shall continue to apply until the time such bonds are discharged, replaced with other security, revoked, or otherwise terminated:

(a) Criteria for Irrevocable Corporate Performance Bonding:

1. Total liabilities to stockholders’ equity shall not exceed a 6 to 1 ratio with subordinated debt being excluded from liabilities.

2. Estimated costs of completion of promised improvements to unsold lots for all projects owned by the registrant to stockholders’ equity shall not exceed a 4 to 1 ratio. Stockholders’ equity may include among other things, subordinated debt, at the director’s discretion.

3. Contracts receivable from the sale of lands registered with division, plus cash and marketable securities less specified liabilities must exceed 110 percent of the projected costs of promised improvements on sold lots. The specified liabilities include all liabilities of those corporations substantially engaged in the sale and development of the property registered with the division except projected costs of promised improvements of land sold, deferred revenue, non-liability purchase money mortgages on non-registered property, liabilities which are specifically and adequately collateralized by real estate assets which have not been promised to purchasers in the registration on file with the division, debt on capital assets such as utility facilities, and other liabilities which are specifically subordinated to the projected cost of future improvements.

4. Cash flow, as forecasted, should be sufficient to complete the proposed project, all uncompleted projects, and maintain other business activities.

5. Developmental abilities as determined by the division must exist.

6. If only the criteria in subparagraphs (5)(a)3., 4., and 5. are met, registrant may continue to qualify under this section, provided the cumulative total of the ratios in subparagraphs (5)(a)1. and 2. do not exceed 10.0.

(b) Criteria for Alternative Corporate Bonding on Collateralized Basis:

1. Criteria subparagraphs (5)(a)4. and (5)(a)5. above must be met.

2. The ratio in subparagraph (5)(a)2. above does not exceed 5 to 1.

3. Collateralization is required by pledging contracts receivable from the sale of registered lands. These contracts receivable must have an outstanding balance, equal to 150 percent of the estimated costs of completion of promised improvements and the balance due on superior mortgages or other liens against the lots which are the subject of the pledged receivables.

4. If contracts receivable are not available, other assets easily convertible and otherwise acceptable may be substituted.

(c) If corporate bonds of a registrant are guaranteed by a parent company or affiliate, the guarantor’s financial statements will be used to determine if the registrant shall meet the criteria of paragraph 61B-6.006(5)(a), Florida Administrative Code, except that with regard to subparagraph (a)3. thereof, the financial statements of the registrant, excluding financial information of subsidiary corporations that are not substantially engaged in the sale and development of the property registered with the division and not the guarantor, shall be the determining factor.

(d) In order for the division to determine whether corporate bonds accepted as assurances by the division prior to January 24, 1991, continue to meet the criteria set forth in paragraphs 61B-6.006(5)(a), or (b), Florida Administrative Code, the following information is required to be submitted by the registrant to the division:

1. Quarterly unaudited comparative financial statements within 45 days after the end of the quarter;

2. Audited financial statements in accordance with Rule 61B-5.003, Florida Administrative Code;

3. If corporate bonding collateral was required, an analysis of receivables that were pledged on the corporate bonding shall be prepared quarterly by the registrant and submitted to the division for monitoring to ascertain that the receivables are current and outstanding balances are sufficient collateral for the unexpended costs of completion of promised improvements. Each quarter, delinquent receivables will be replaced by current receivables. Additional receivables will be collateralized if necessary to maintain the established ratio of receivables to unexpended project costs. It is required that contracts be substituted if any pledged receivables become delinquent receivables. In addition, unexpended costs of promised improvements for all projects with costs for each reflected separately must be submitted quarterly. Concurrently with the submission of annual audited financial statements, a letter of certification must be submitted by the independent accountants that they have used standard auditing procedures to verify the amount of the corporate bonding collateral (receivables) and that the use of such standard auditing procedures has indicated that the collateral is in a sufficient amount to cover the unexpended estimated cost of completion of promised improvements in accordance with the percentages established in these regulations;

4. Annual cash flow forecast of the entire activity of the registrant, with comparison of prior year between actual and forecast cash flow, and projection of the next year on a quarterly basis and succeeding years on an annual basis for the estimated life of the project;

5. Interim disclosures of any material changes to be filed immediately; and

6. For publicly held companies, copies of all reports furnished the Securities and Exchange Commission.

(e) If the division determines that the registrant can no longer meet the criteria prescribed above or other material factors exist which adversely affect corporate bonding capacity of the registrant, the division may take necessary action to require the registrant to provide another form of assurance.

(f) In any application in which the corporate bond guarantor is different from the registrant, the guarantor will be required to furnish audited annual financial statements and may be required to file interim information, cash flow forecasts, and other information similar to the registrant, if the director determines such information is required.

(6) After 1-24-91 the division shall not accept a corporate guarantee as a form of assurance for the completion of improvements under the provisions of Section 498.039(5), Florida Statutes. As used in this rule, a corporate guarantee is a written undertaking, by a corporation authorized to do business in Florida, to the division agreeing to be held liable for both the specific costs necessary to fulfill the obligation of a registrant for completing all improvements premised to purchasers under a registration and all costs incurred by the division to enforce such obligations. This subsection of the rule will continue to apply, as appropriate, to corporate guarantees accepted by the division as an assurance prior to 1-24-91. The corporate guarantee shall meet the same criteria as an irrevocable corporate performance bond. The guarantor’s financial statements shall be used to determine if the registrant shall meet the criteria of subsection 61B-6.006(5), Florida Administrative Code. The guarantee shall include:

(a) Wording stating that the guarantee is in favor of the Division of Florida Land Sales, Condominiums and Mobile Homes.

(b) Guarantee is made for the benefit of the registrant, registrant’s successors, assignees, or transferees, if any.

(c) That guarantor has a continuing financial interest in the success of the registrant’s business.

(d) That guarantor’s financial strength is being used for the benefit of the registrant to assure obligations promised.

(e) Disclose specifically which properties are covered by the guarantee.

(f) State that the guarantee is authorized by the articles of incorporation and by-laws of the corporation and that the board of directors, by resolution, has authorized the undersigned officer to execute the guarantee on behalf of the corporation.

(g) State the method by which the division may enforce the guarantee.

(h) State that the guarantor waives all rights to revoke the guarantee until such time as all promised improvements are completed.

(7) Notwithstanding the above forms of assurances, subject to subsections 61B-6.006(5) and (6), Florida Administrative Code, the division shall consider any other financial security in ensuring the plan of development has adequate safeguards and assurances. In determining the security required, the division shall examine the status of improvements, the overall cost of improvements, the terms of the purchasers’ contracts, the financial condition of the registrant and such other data deemed necessary. The division shall consider whatever financial security has been posted with other governmental authorities in making its determination.

(8) If at any time during the term of a registration, there has been a material change in the registrant’s commitment or ability to complete promised improvements, the registrant shall be required to submit a material change pursuant to paragraph 61B-5.0026(1)(b), Florida Administrative Code. The division shall require additional or substitute assurances where necessary for the reasonable and proper protection of purchasers. In determining materiality, the division shall consider the following:

(a) The registrant’s bonds or other assurances filed or posted with a public authority.

(b) The number of purchasers affected in relation to the number of purchasers who bought property in a particular area registered with the division.

(c) The amount of uncompleted promised improvements in a particular area registered with the division in relation to the length of the development period and the total commitment of promised improvements in such area.

(d) The effect of force majeure on the registrant’s ability to complete promised improvements.

(9)(a) If the division determines that assurances for interim maintenance of promised improvements are necessary, the registrant shall be required to establish a Maintenance Trust Account for the purpose of providing proper maintenance of promised improvements during the interim period between completion of promised improvements and the time wherein the responsibility for perpetual maintenance has been assumed by either:

1. A local governmental authority; or

2. A duly formed home owner’s association which requires membership of each lot owner pursuant to recorded deed restrictions.

(b) All Maintenance Trust Accounts required to be established pursuant hereto shall satisfy the following:

1. The Maintenance Trust Agreement shall provide:

a. A description of the property for which it covers.

b. The purpose of the agreement.

c. The period for which the agreement covers.

d. The amount of monies to be deposited into the account.

e. A method by which the division can require specific performance.

2. DBPR Form 379 Maintenance Trust Agreement, incorporated herein by reference and effective 2-27-97, which may be obtained by writing to the division, shall be the standard agreement form.

3. The amount of monies to be deposited into the account shall be determined by the cost to maintain the completed improvements for a one year period, as indicated by the certification of a professional engineer.

4. The maintenance obligation shall be reviewed annually and the amount of monies required in the escrow fund shall be adjusted, based upon the actual cost of maintenance for the previous year, as indicated by the certification of a professional engineer.

5. Escrow funds may be deposited as follows:

a. On a lump sum basis.

b. On a monthly basis.

(c) Funds shall be maintained in a financial institution as that term is defined in Section 655.005(1)(h), Florida Statutes, and no other funds from any source shall be commingled in this account.

(d) The division shall execute an acknowledgment on each agreement established pursuant hereto which shall indicate approval of the form and content of the agreement.

(e) As an alternative to a Maintenance Trust Account, the division shall also accept the following forms of assurance:

1. A surety bond meeting the following requirements:

a. Shall be written on a bonding company which is licensed to do business in the state wherein the bond is written. The bonding company shall be required to file a Consent to Service of Process with the division; otherwise, the bonding company shall be a Florida company.

b. Shall be bound unto the division.

c. Shall be written in the amount of the cost to maintain the completed improvements for a one year period, as determined by the certification of a professional engineer.

d. Shall bind the bonding company to the obligation to perform the necessary maintenance work, should the registrant default in its obligation.

e. Shall specifically state the improvements for which the maintenance obligation covers.

f. Shall indicate:

I. Effective date.

II. Term of bond.

g. Shall indicate a method by which the division can enforce specific performance.

2. An Irrevocable Letter of Credit meeting the following requirements:

a. Shall be drawn on a federal or state chartered financial institution.

b. Shall bind the financial institution to honor all drafts presented by the holders accompanied by a signed statement from the director stating that the registrant has defaulted in its maintenance obligation.

c. Shall be written in the amount of the cost to maintain the completed improvements for a one year period, as determined by the certification of a professional engineer.

d. Shall specifically state the improvements for which the maintenance obligation covers.

e. Shall indicate effective date and expiration date.

(f) Notwithstanding the above forms of assurances, the division shall accept any other financial security which it deems adequate in ensuring that the maintenance obligation has adequate safeguards and assurances. The division shall consider financial security posted with other governmental entities in making its determination.
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