Notice of Proposed Rule

DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
Board of Employee Leasing Companies
RULE NOS.:

RULE TITLES:

61G7-10.001

Examination of Financial Records: Verification of Compliance

61G7-10.0011
Annual Financial Statements

61G7-10.0012
Workers' Compensation Liability Statement

61G7-10.0014
Requirements for Evidence of Workers' Compensation Coverage

61G7-10.002

Reporting of Change of Status Required; Effect on Licensees; Change of Licensee Name

PURPOSE AND EFFECT: Rule 61G7-10.001, F.A.C.-The amendment assists licensees with filing required quarterly reports. Rule 61G7-10.0011, F.A.C.-The amendment assists the public in applying for licensure and updates the text to refer to the correct form. Rule 61G7-10.0012, F.A.C.-The amendment simplifies the requirement for submitting the Workers’ Compensation Liability Statement by incorporating a form. Rule 61G7-10.0014, F.A.C.-The amendment updates the rule text to incorporate a previously referenced form. Rule 61G7-10.002, F.A.C.-The amendment assists licensees, as well as companies registered as de minimis operations, in maintaining current information with the Board.
SUMMARY: Rule 61G7-10.001, F.A.C.-The amendment simplifies the incorporation of the Quarterly Report Form and clarifies that the form to be used is controlled by the Board. Board Form DBPR EL-4504 remains unchanged. Rule 61G7-10.0011, F.A.C.-The amendment adds a reference citing to the Department’s rule for Employee Leasing Companies, where the applications can be found. Board Form DBPR EL-4506 remains unchanged from its approval by the Board in 2011. Rule 61G7-10.0012, F.A.C.-The amendment simplifies the rule by referring to an existing Board form rather than duplicating the form within the rule. Board Form DBPR EL-4516 remains unchanged from its approval by the Board in 2011. Rule 61G7-10.0014, F.A.C.-The amendment incorporates existing Board Form DBPR EL-4522. Board Form DBPR EL-4522 remains unchanged from its approval by the Board in 2008. Rule 61G7-10.002, F.A.C.-The amendment clarifies and updates the references to Department forms, and incorporates certain Board forms referenced in other 61G7 rules, all of which are to be used under the specified conditions of status change. Board Forms DBPR EL-4512, 4514, and 4518 remain unchanged from the indicated dates of approval by the Board.
SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: During discussion of the economic impact of this rule at its Board meeting, the Board, based upon the expertise and experience of its members, determined that a Statement of Estimated Regulatory Costs (SERC) was not necessary and that the rule will not require ratification by the Legislature. No person or interested party submitted additional information regarding the economic impact at that time.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 468.522, 468.524(2), 468.525(3), 468.526, 468.529, 468.529(4), 468.530(3), 468.531, 455.201(2), FS.

LAW IMPLEMENTED: 468.524(2), 468.524(4)(f), 468.5245, 468.525, 468.525(3), 468.525(3)(e), 468.526, 468.529, 468.529(4), 468.531, 468.535, FS.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Richard Morrison, Executive Director, Board of Employee Leasing Companies, 2601 Blair Stone Road, Tallahassee, Florida 32399-0783, Richard.Morrison@myfloridalicense.com
THE FULL TEXT OF THE PROPOSED RULE IS:

61G7-10.001 Examination of Financial Records; Verification of Compliance.

(1) In accordance with Sections 468.525(3)(d) and 468.535, F.S., the department may make investigations, audits or reviews of each individual or company licensed pursuant to Section 468.526(1), F.S., to determine whether it has violated or is in danger of violating Chapter 468, Part XI, F.S.; Chapter 455, F.S.; or any rule of the board or department. An examination of each company’s balance sheet and income statement will be made each quarter to verify positive working capital and accounting net worth. In order to determine that each employee leasing company has maintained net worth and positive working capital, each employee leasing company shall submit a balance sheet and income statement every quarter to the department for verification. Each employee leasing company shall also submit a statement to the Board of Employee Leasing Companies affirming that it is in compliance with Section 468.529(4), F.S., in that it has adequate reserves to pay, when due, all payroll and payroll-related taxes, workers’ compensation and health related premiums, and amounts due under any plan of self insurance. This statement shall be made on Board Form DBPR EL-4504, “Quarterly Report Form,” effective 5/2011, which is hereby incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-02203 or http://www.myfloridalicense.com/dbpr/pro/emplo/forms.html, and filed with a copy of the company’s workers’ compensation certificate of insurance in effect for the current quarter. All required submissions shall be made in furtherance of a licensure renewal application and shall be submitted to the department within 75 days of the end of each quarter. The department will accept a timely filed annual financial report in lieu of a quarterly report for the last quarter in an employee leasing company’s fiscal year.

(2) through (3) No change.

Rulemaking Authority 468.522, 468.529(4) FS. Law Implemented 468.529(4), 468.535 FS. History–New 8-12-92, Amended 6-1-93, Formerly 21EE-10.001, Amended 5-8-94, 12-19-94, 3-1-05, 2-3-13, 2-18-15,              .
61G7-10.0011 Annual Financial Statements.
(1) Each employee leasing company shall submit, not later than 120 days after their fiscal year end, a copy of their current fiscal year end financial statements, prepared in accordance with generally accepted accounting principles, which shall include statement of income and retained earnings, balance sheet, statement of changes in financial position (cash flows), and applicable footnotes. This information may shall be submitted on Board Form DBPR EL-4506, Standard Financial Statement, effective 5/2011, incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-_______ or in equivalent format. the form entitled Standard Financial Statement, DBPR EL 4506, herein incorporated by reference and effective 03-18-04, copies of which may be obtained from the Board office or its Website at www.myflorida.com. The financial statements are to reflect positive working capital and positive accounting net worth, as required in Section 468.525(3), F.S. Quarterly fFinancial statements which are not audited must be accompanied by a completed Board Form DBPR EL 4503, entitled Employee Leasing Company Attestation to Financial Statements, as required by in Rules 61G7-5.003 and 61G7-5.0032, F.A.C.
(2) through (4) No change.
Rulemaking Authority Specific Authority 468.522 FS. Law Implemented 468.525 FS. History–New 5-8-94, Amended 6-23-99, 5-21-00, 3-1-05,                             .
61G7-10.0012 Workers’ Compensation Liability Statement.
Each audited or reviewed financial statement submitted to the Board pursuant to Section 468.525(3)(e), F.S., and Rules 61G7-5.0031 and 61G7-5.0032, F.A.C., shall include a statement, signed by the chief executive officer (CEO) and chief financial officer (CFO) of the employee leasing company using Board Form DBPR-4516, Workers’ Compensation Liability Statement, effective 5/2011, incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-_______., in substantially one of the following forms:
(1) For the period(s) represented in the attached financial statements, we had a guaranteed cost policy for workers’ compensation provided by an admitted insurance carrier licensed to do business in the State of Florida. This policy does not have a deductible feature or other retention and is not subject to additional premium or assessment on the basis of claims and loss experience. We have no financial exposure to workers’ compensation insurers with respect to policies covering prior periods. Thus, we have no additional liability for workers’ compensation that must be presented on our financial statements.
 
	 
	Year End: ____________

	Signed: ____________
	___________________

	CEO
	CFO 

	Date: ______________
	Date: _______________


Or
(2) Workers’ compensation constitutes a very significant cost in the operation of an employee leasing company. Many employee leasing companies choose to provide workers’ compensation coverage through insurance arrangements that may involve certain retention of risks.
The determination of an appropriate accrual that adequately reflects the cost retained by the employee leasing company is essential to the fair representation of the employee leasing company’s financial position and results of operation for the reporting period, in accordance with generally accepted accounting principles.
Ultimate costs for workers’ compensation must include a reserve for loss development and a provision for incurred but not reported claims, as determined through the utilization of a variety of generally acceptable actuarial methodologies.
We hereby represent that our financial statements’ accrual for workers’ compensation is based upon a methodology that accounts for loss development and incurred but not reported claims for the period covered by the attached financial statements, and for all prior periods for which we may have continued financial exposure, as follows:
(a) By an opinion by a Fellow or Associate of the Casualty Actuarial Society, and that such reserve or accrual lies within the range opined upon by such actuary; or
(b) By application of National Council on Compensation Insurance’s state-wide loss development factors for each state where the employee leasing company has exposure; or
(c) Through our workers’ compensation carriers’ loss development factors as furnished to us in writing by an appropriate corporate underwriter or actuary employed by the carrier; or
(d) Through other methodologies described in detail on Exhibit A hereto, resulting in a loss development factor of ______________, which our independent accountants consider adequate to enable them to express an opinion on the financial statements as required by Section 468.525(3)(e), F.S., and Rules 61G7-5.0031 and 61G7-5.0032, F.A.C.
	 
	Year End: ____________

	Signed: ____________
	___________________

	CEO
	CFO 

	Date: ______________
	Date: _______________

	 
	Year End: ____________


 
Rulemaking Authority 468.522, 468.524(2), 468.525(3), 468.526, 468.530(3), 468.531 FS. Law Implemented 468.525(3)(e), 468.529 FS. History–New 1-17-99, Amended 8-1-11,             .
61G7-10.0014 Requirements for Evidence of Workers’ Compensation Coverage.
(1) through (2) No change.
(3) Evidence which meets the requirements of subsection (2) above shall consist of:
(a) No change.
(b) If the employee leasing company performs its duties regarding workers’ compensation coverage utilizing method paragraph (2)(c) either alone or in combination with methods paragraph (2)(a) or (b), then the employee leasing company shall submit a written statement to the Department, initially with the application and thereafter quarterly with the statements provided for in Rule 61G7-10.001, F.A.C., which has been executed by all of the controlling persons, the CEO, the CFO, and the Chairman of the Board of the employee leasing company. The statement shall include an attestation by the signing parties that the statement was executed after due inquiry of the employee leasing company’s books and records and that, after making such an inquiry, the signing persons have taken reasonable steps to ascertain that all leased employees have workers’ compensation coverage under methods paragraphs (2)(a)-(c) above. This statement shall be made on Board Form DBPR EL-4522, “Quarterly Compliance Form” (3-08) effective on July 17, 2008, incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-______ copies of which may be obtained from the Board office at 2601 Blair Stone Road, Tallahassee, Florida 32399-0767 or from its website at http://www.myflorida.com/dbpr/pro/emplo/forms.html. The term “Reasonable Steps” as used herein is defined as requiring those persons making the above attestation, at a minimum:
1. and 2. No change.
(c) and (d) No change.
Rulemaking Authority 468.522, 468.529 FS. Law Implemented 468.524(4)(f), 468.529 FS. History–New 11-25-02, Amended 3-26-03, 7-17-08,                                      .
61G7-10.002 Reporting of Change of Status Required; Effect on Licensees; Change of Licensee Name.
(1) To enable the Board and the Department to enforce more effectively the prohibition against the unlicensed practice of employee leasing, contained in Section 468.526, F.S., and to enforce other provisions of Part XI of Chapter 468, F.S., licensees shall apply for approval or notify the Board in writing, as appropriate, if the licensee experiences any changes in status listed in subsection (2). The following forms/rule are to be used as indicated/is hereby incorporated by reference:
(a) Department Form DBPR ELC 1, entitled Application for Licensure as an Employee Leasing Company Controlling Person, incorporated by (as adopted in Rule 61-35.013, F.A.C.), and  effective 8/13; available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03289 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=.
(b) Department Form DBPR ELC 2, entitled Application for Licensure as an Employee Leasing Company, incorporated by (as adopted in Rule 61-35.013, F.A.C., and effective 8/13; available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03290 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=.
(c) Department Form DBPR ELC 3, entitled Application for Licensure as an Employee Leasing Company Group, incorporated by (as adopted in Rule 61-35.013, F.A.C., and available effective 8/13; available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03291 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=.
 (d) Department Form DBPR ELC 6, entitled Application for Certificate of Approval for/Notification of Change of Ownership (Asset Purchase), incorporated by Rule 61-35.013, F.A.C., and effective 11/12, available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03390 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=;
(e) Department Form DBPR ELC 7, entitled Application for Certificate of Approval for/Notification of Change of Ownership (Stock Purchase), adopted by Rule 61-35.013, F.A.C.; and effective 11/12, available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03391 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=;
(f) Department Form DBPR ELC 8, Request for Address or Name Change, adopted by Rule 61-35.013, F.A.C. and EL-4513, entitled License Relinquishment Agreement, effective 5/2011, available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03391 or https://www.myfloridalicense.com/intentions2.asp?chBoard=true&boardid=63&SID=.http://www.flrules.org/Gateway/reference.asp?No=Ref-03392 or http://www.myfloridalicense.com/dbpr/pro/emplo/forms.html;
(g) Board Form DBPR EL-45124514, Historical Sketch, effective 11/2012, incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-______. entitled Termination of Employee Leasing Company Operations, effective 5/2011, available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03393 or http://www.myfloridalicense.com/dbpr/pro/emplo/forms.html; and,
(h) Board Form DBPR EL-4514 4518, Termination of Employee Leasing Company Operations, effective 5/2011, incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03393. entitled Board Approved Cross Guarantee Form, effective 11/18/15,  available at http://www.flrules.org/Gateway/reference.asp?No=Ref-06416;
(i) Board Form DBPR EL-4518, Board Approved Cross Guarantee Form, effective 11/18/15,  incorporated herein by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-06416. Rule 61-35.013, F.A.C., effective 11-13-13 available at http://www.flrules.org/Gateway/reference.asp?No=Ref-03394.
(2) Licensees experiencing a change in status listed below in the left column shall file or do what is listed in the corresponding right column as follows:
	CHANGE IN STATUS
	NEEDED ACTION BY COMPANY, GROUP, OR CONTROLLING PERSON 

	(a) Group adds new member(s)
	Nnew cross guarantees (DBPR EL-4518), new application(s), (DBPR ELC 3), and application fees for new member(s) but no new licensure fee(s); new controlling person license application(s) (DBPR ELC 1), and fee(s) for new controlling person(s) – at least one controlling person required for each new company unless it has one already.

	(b) Group dissolves into single companies
	Nnew company applications (DBPR ELC 2), and fees and assessments – group license fee shall be credited to the individual applicants who have same ownership as group.

	(c) From individual license to group license
(e.g., single company wishes to form group with other licensed
company(ies) or with unlicensed, newly created company(ies)
or with both)
	Nnew company applications (DBPR ELC 3), with cross guarantees (DBPR EL-4518), and group license fees and assessments – at least one controlling person license application (DBPR ELC 1), for each newly created company (unless already licensed controlling person will serve in that capacity); new controlling person license applications (DBPR ELC 1) for each new controlling person as defined in Rule 61G7-5.0016.003, F.A.C.

	(d) Purchase or acquisition of control in which purchasing
employee leasing company maintains licensed controlling 
person from either the purchasing or purchased employee
leasing company
	Within 30 days of purchase or acquisition of control, application for approval or notification of change of asset purchase (DBPR ELC 6), entitled or application for approval or notification of change of stock purchase (DBPR ELC 7), as appropriate. Where applicable, new controlling person license application(s), (DBPR ELC 1) and historical sketch (DBPR EL-4512) ), as adopted in Rule 61G7-5.0012, F.A.C.

	(e) Purchase or acquisition of control in which purchasing
employee leasing company does not maintain licensed
controlling person from either the purchasing or purchased
employee leasing company.
	Prior to the purchase or acquisition of control, application for approval or notification of change of asset purchase (DBPR ELC 6), or application for approval or notification of change of stock purchase (DBPR ELC 7), as appropriate, and new controlling person license application, (DBPR ELC 1), and historical sketch (DBPR 4512).

	(f) Member of group leaves but at least two members
remain as group
	New company application (DBPR ELC 3), and fee from leaving company; new controlling person license application (DBPR ELC 1) and fee for any new controlling person as defined in Rule 61G7-5.001 6.003, F.A.C.

	(g) Controlling person no longer in capacity to act as a 
Controlling person for a licensed employee leasing
company or group
	Notification to Board from both company and controlling person. If the controlling person’s departure leaves the entity without a controlling person, then the entity may accept no new clients and must submit an application for a new licensed controlling person (DBPR ELC 1) within 30 days or cease operation. Notification to the Board of the name of the new licensed controlling person is a specific requirement prior to taking on new clients or resuming operations.

	(h) Controlling person resigns from Company A and is
employed by Company B as controlling person
	Notification to Board from Company A and controlling person; notification to Board from Company B regarding new controlling person no new application needed from controlling person license goes with controlling person; $5 transfer fee from controlling person.

	(i) Name or address change of a licensed or registered 
employee leasing company, group, or controlling person
	Notify Department using Department Form DBPR ELC 8.


(3) through (8) No change.
Rulemaking Authority 468.522, 468.524(2), 468.525(3), 468.526, 468.531, 455.201(2) FS. Law Implemented 468.524(2), 468.5245, 468.525(3), 468.526, 468.531 FS. History–New 1-27-93, Amended 5-20-93, Formerly 21EE-10.002, Amended 10-24-93, 8-17-94, 11-9-95, 5-21-96, 11-24-96, 3-18-97, 3-1-05, 10-23-05, 12-31-06, 11-24-13, 2-8-16,             .
NAME OF PERSON ORIGINATING PROPOSED RULE: Board of Employee Leasing Companies
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Board of Employee Leasing Companies
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: April 19, 2017
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: November 3, 2017
