65C-28.011 Criminal, Delinquency and Abuse/Neglect History Checks for Relative and Non-Relative Placements.

(1) Criminal, delinquency and abuse/neglect history check activities shall be performed when a child is initially placed with, remains with or has a planned placement with a relative or non-relative. Less extensive criminal, delinquency and abuse/neglect history check activities are required when a child is initially released to, remains with or has a planned release to a parent. The court shall be informed of all results, including the disposition of all criminal offenses that are received regarding any proposed or existing relative or non-relative placement and any proposed or existing release to a parent. 

(a) Except for emergency placements or releases made in exigent circumstances, approval for sheltering a child in non-licensed care shall be sought from the court prior to the placement. 

(b) Unless placement is being made in a licensed substitute care home or facility, all relatives and non-relatives with whom a child is placed are considered to be persons who are not licensed as shelter or out-of-home caregivers for purposes of caring for the child in question. Any relatives or non-relatives who become licensed as shelter or foster parents must meet the licensing requirements of Chapter 65C-13, F.A.C., including the criminal, delinquency and abuse/neglect history check requirements for licensed caregivers.

(c) The criminal offenses that may disqualify a potential relative or non-relative caregiver are contained in Sections 435.045  and 435.04, F.S., and are clarified in subsection 65C-28.011(6), F.A.C. 

(d) The application of information gathered in an abuse/neglect records check in determining the appropriateness of a placement is contained in Sections 39.301 and 39.302, F.S., and is clarified in subsection 65C-28.011(6), F.A.C.

(2) Emergency Placements in Exigent Circumstances. 

(a) There are three situations in which emergency placements are made with relatives or non-relatives in exigent circumstances and it is anticipated that a placement will be made within seventy-two hours:

1. Following the emergency removal of a child from his or her home or from another location where the child resides prior to departmental involvement. This removal of the child initiates a removal episode; 

2. Following the change of placement of a child from a location where the child was previously placed and where the child remains under supervision. Since the child is already in an out-of-home placement, a change of placement is being made. The change in placement is part of the existing removal episode and does not initiate a new removal episode; and

3. Following the emergency removal of a child from a location where the child was previously placed and where the child has achieved permanency through court ordered long-term custody to the caregiver. Since the child has achieved permanency, this initiates a new removal episode.

(b) Whenever an emergency placement with a relative or non-relative is to be made in exigent circumstances, the required criminal, delinquency and abuse/neglect history checks shall be initiated without undue delay to avoid placing the child elsewhere in the interim. Prior to making such an emergency placement in exigent circumstances, the following criminal, delinquency and abuse/neglect history checks, including receipt and consideration of the results of the checks, are required:

1. For all persons who are either household members or who are known to be frequent visitors to the home there shall be an abuse/neglect records check through the department’s information system containing statewide abuse/neglect records.

2. Additionally, the following checks shall be performed for specified persons based on his or her role in the household and his or her age:

a. For all household members and frequent visitors age twelve or older, a local criminal records check through local police and sheriff’s offices.

b. For all household members or frequent visitors ages 12 through 26, a delinquency records check through the Florida Department of Juvenile Justice.

c. For all household members and paramours age twelve or older, a state criminal records check through the Florida Department of Law Enforcement.

d. For all persons who are age eighteen or older who are household members, a name check through the National Crime Information Center (NCIC) is also required. If the child is placed in the home the fingerprints of these persons shall be submitted to the Florida Department of Law Enforcement the next business day but no later than within ten calendar days of the name check. 

e. For household members age twelve and older and frequent visitors age eighteen or older who are known to have resided in another state, an attempt shall be made to gather criminal history information from that state.

(3) Continued Placement and Recommendation for Court Ordered Custody. Any criminal, delinquency and abuse/neglect history check results received subsequent to placing a child shall be considered in regard to the child’s safety and shall be provided to the court.

(4) Planned Placements. If a relative or non-relative placement is planned, and there are no exigent circumstances requiring an emergency placement within seventy-two hours, court approval shall be received prior to making the placement. Prior to recommending the placement to the court, all criminal, delinquency and abuse/neglect history check activities required for emergency placements in exigent circumstances shall be performed, with the exception of name checks through NCIC being made prior to the submission of fingerprints. Prior to making a recommendation to the court, the fingerprint results shall be received and considered for all persons required to undergo a criminal, delinquency and abuse/neglect history check.

(5) Release of a Child to a Parent. Prior to recommending to the court that a child be released to a parent, the parent, household members, frequent visitors and any paramours of household members at the home shall undergo all criminal, delinquency and abuse/neglect history checks that are required for placement with relatives and non-relatives, with the exception of national criminal history checks.

(6) Criminal, Delinquency and Abuse/Neglect History Check Results. The department or contracted service provider shall not make or recommend a relative or non-relative placement if the results of criminal, delinquency and abuse/neglect history checks indicate that the child’s safety may be jeopardized in the placement.

(a) Results of Abuse/Neglect Records Check. The results of an abuse/neglect records check indicating that a person is named in some capacity in an abuse/neglect report shall not be used to deny placement in the home where that person resides unless that person is identified as a caregiver responsible for the abuse, neglect or abandonment alleged in the report.

(b) Disqualifying Criminal Offenses. For placements with relatives or non-relatives, there are criminal offenses that disqualify these persons for placement of the child. For releases to a child’s parent, there are no offenses that automatically disqualify the parent regardless, of whether the offense was committed by the parent, a household member, a frequent visitor or a paramour of a household member. For releases to parents, prior to the release, information obtained from the criminal, delinquency and abuse/ neglect history checks shall be provided by the Services Worker or Child Welfare Legal Services attorney to the court, which shall make the final decision regarding the placement decision when the results of the checks raise concerns about the safety of the child.

1. A relative or non-relative home is disqualified as a placement option when a criminal records check reveals any of the following felony convictions, including a plea of nolo contendere or guilty, regardless of adjudication, for any of the individuals checked in regard to the home. The home shall be disqualified under the following circumstances:

a. The home is disqualified in any case in which a criminal records check reveals a felony conviction, including a plea of nolo contendere or guilty, regardless of adjudication, for child abuse, abandonment, or neglect; for spousal abuse; for a crime against children, including child pornography, or for a crime involving violence, including rape, sexual assault, or homicide but not including other physical assault or battery, if the felony was committed at any time. This includes, but is not limited to, felony offenses prohibited under any of the following provisions of the Florida Statutes or under any similar statute of another jurisdiction:

i. Section 782.04, F.S., relating to murder;

ii. Section 782.07, F.S., relating to manslaughter, aggravated manslaughter of an elderly person or disabled adult, or aggravated manslaughter of a child;

iii. Section 794.011, F.S., relating to sexual battery;

iv. Former Section 794.041, F.S., relating to prohibited act of persons in familial or custodial authority;

v. Section 796.03, F.S., relating to procuring a person under the age of eighteen for prostitution; 

vi. Section 800.04, F.S., relating to lewd or lascivious offenses committed upon or in the presence of persons less than sixteen years of age;

vii. Section 827.03, F.S., relating to child abuse, aggravated child abuse, or neglect of a child;

viii. Section 827.04(3), F.S., relating to the impregnation of a child under the age of sixteen by a person over the age of twenty-one;

ix. Former Section 827.05, F.S., relating to negligent treatment of children;

x. Section 827.071, F.S., relating to sexual performance by a child;

xi. Section 847.0135, F.S., relating to computer pornography;

xii. Section 847.0145, F.S., relating to selling or buying minors; and

xiii. Section 741.28-31, F.S., relating to domestic violence.

b. The home is disqualified in any case in which a criminal records check reveals a felony conviction, including a plea of nolo contendere or guilty, regardless of adjudication, for physical assault, battery, or a drug-related offense, if the department or contracted service provider finds that, within the past five years, a court of competent jurisdiction has determined that the felony was committed. This includes, but is not limited to, felony offenses prohibited under any of the following provisions of the Florida Statutes or under any similar statute of another jurisdiction:

i. Section 784.021, F.S., relating to aggravated assault;

ii. Section 784.045, F.S., relating to aggravated battery;

iii. Section 893.13, F.S., relating to prohibited acts (drug abuse); and

iv. Section 893.149, F.S., relating to the unlawful possession of listed chemicals;

2. If results of the criminal, delinquency and abuse/neglect history  checks that disqualify a home are received after a child has already been placed in the relative’s or non-relative’s home, the child shall be immediately removed. The court shall be informed of the disqualification and of the child’s removal without delay.

3. Criminal Offenses – General.

a. For any criminal or delinquency records check results revealing any felony or misdemeanor offense that does not automatically disqualify a relative or non-relative home as a placement alternative or a parental home for release of the child, the department or contracted service provider shall determine whether the child may safely be placed in the relative or non-relative home or released to the parent without prior court approval. If so, the court shall be informed of the results at the shelter hearing or at a hearing scheduled in regard to the placement or release.

b. Whenever criminal history or delinquency record information that does not automatically disqualify a home is received following the placement of a child, the court shall, within seventy-two hours of receipt of the results, be informed of the criminal history and delinquency record check results including all available information on the disposition of all offenses.

(7) Criminal, Delinquency and Abuse/Neglect History Checks on Additional Persons Subsequent to Placement in a Relative’s or Non-Relative’s Home. The following  criminal, delinquency and abuse/neglect history checks, as specified in subsection 65C-28.011(1), F.A.C., are required for new household members, frequent visitors or paramours of any household members if they have not otherwise received the checks within the previous twelve months and there has been no break in service for over ninety days. The court shall be informed of the results within seventy-two hours of their receipt:

(a) A local criminal records check, a child abuse/neglect records check and a delinquency records check are required on new household members, frequent visitors or paramours of any household members. 

(b) A state criminal records check is required on new household members or paramours of any household members.

(c) A federal criminal records check, including a name check followed by submission of fingerprints to the Florida Department of Law Enforcement, is required for any new household members eighteen years of age or older.

(8) Out-of-State Placements and Releases. Any out-of-state placement or release shall have the prior authorization of the court and of the Interstate Compact on the Placement of Children (ICPC).
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