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Purpose, Intent and Repeal of Other Laws; Designation as Restricted Species

68B-23.002
Definitions

68B-23.003
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68B-23.0035
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68B-23.004
Commercial Fishing Season for Spanish Mackerel; Commercial Vessel Limits

68B-23.005
Recreational Bag Limit for Spanish Mackerel

68B-23.006
Other Prohibitions
68B-23.011
Other Prohibitions
PURPOSE AND EFFECT: The purpose of the rule amendments is to modify commercial Spanish mackerel vessel limit regulations for Atlantic state waters by reinstating in-season vessel limit reductions that are consistent with those in adjacent federal waters. In addition, rule formatting would be standardized consistent with the Marine Fisheries Rule Cleanup process to clarify, streamline, and reorganize the regulations found in 68B-23, Florida Administrative Code (F.A.C.).

Spanish mackerel is managed jointly by the Gulf of Mexico and South Atlantic fishery management councils in federal waters, and by the Florida Fish and Wildlife Conservation Commission (FWC) in state waters. On the Atlantic coast, most commercial harvest occurs in state waters, where the fishery consists of three gear components that fish at different times throughout the season. 

The Atlantic commercial fishery is managed through a series of in-season vessel limit reductions known as “step-downs” that help keep harvest open in federal waters while ensuring all three gear components have access to the state waters fishery. In state waters from March through November, the vessel limit is 3500 lbs. per day. Starting December 1, the vessel limit remains at 3500 lbs. on weekdays, but drops to 1500 lbs. on weekends only. The vessel limit may be further reduced to 1500 lbs. daily, then 500 lbs., based on triggers in federal rule. However, the federal rules that trigger the 1500 and 500 lb. step-downs have changed, which means that these step-downs are no longer occurring in state waters. 

The effect of these rule amendments is to help reduce confusion about state regulations by aligning in-season vessel limit reductions in state and federal rules, constrain harvest near the federal quota, and allow access for all components of the fishery. It will also provide clarification and standardized language for the Commission’s current Spanish mackerel regulations for improved public understanding without changing the regulation intent and will improve consistency across marine fisheries rules. 

SUMMARY: These rule amendments will reinstate the commercial Spanish mackerel in-season vessel limit reductions in Atlantic state waters to 1500 lbs. and 500 lbs. if vessel limits in adjacent federal waters are reduced to 1500 lbs. or 500 lbs., respectively. Additional proposed changes are either organizational or an adoption of previously approved standardized language that improves consistency across marine fisheries rules.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: Article IV, Section 9, Florida Constitution
LAW IMPLEMENTED: Article IV, Section 9, Florida Constitution
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE, TIME AND PLACE SHOWN BELOW: 

DATE AND TIME: During the Commission’s regular meeting on July 17-18, 2019, 8:30 a.m. to 5:00 p.m., each day.

PLACE: Hutchison Island Marriott Beach Resort & Marina, 555 NE Ocean Blvd., Stuart, FL 34996.
Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to participate in this workshop/meeting is asked to advise the agency at least 5 days before the workshop/meeting by contacting: the ADA Coordinator, at (850)488-6411. If you are hearing or speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-8770 (Voice).
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Jessica McCawley, Director, Division of Marine Fisheries Management, 2590 Executive Center Circle East, Suite 201, Tallahassee, Florida 32301, and (850)487-0554.
THE FULL TEXT OF THE PROPOSED RULE IS: 

68B-23.001 Purpose, Intent and Repeal of Other Laws; Designation as Restricted Species.
(1) The purpose and intent of this chapter are to protect, manage, conserve and replenish Florida's Spanish mackerel resource, species Scomberomorus maculatus. Accordingly, this chapter is intended to repeal Section 370.08(7), F.S (1985).
(2) If any provision of this chapter is held to be an invalid exercise of delegated legislative authority, it is the intent of the Commission that the invalidity not affect other provisions of the chapter which can be given effect without the invalid provision, and to this end, the provisions of this chapter are declared to be severable.
(3) Spanish mackerel are hereby designated as a restricted species pursuant to Section 379.101(32)(23), F.S. (1985).
Rulemaking Authority Art. IV, Sec. 9, Fla. Const., Chapter 83-134, Laws of Fla., as amended by Chapter 84-121, Laws of Fla. Law Implemented Art. IV, Sec. 9, Fla. Const., Chapter 83-134, Laws of Fla., as amended by Chapter 84-121, Laws of Fla. History–New 11-28-85, Amended 10-30-86, 12-10-87, 10-1-88, 10-19-89, 9-30-96, Formerly 46-23.001, Amended                .
68B-23.002 Definitions.
(1) “Charter vessel” means a boat or vessel, including what is commonly known as a “headboat”, whose captain or operator is licensed by the U.S. Coast Guard to carry passengers and whose passengers fish for a fee. The “crew” of a charter vessel means those individuals who receive monetary or other compensation from the vessel owner, captain, or operator or from the passengers who are engaged in fishing from the vessel as anglers.
(2) “Commercial harvest,” “harvest for commercial purposes,” or words of similar import, when used in connection with the harvest of Spanish mackerel, means the taking or harvesting of any Spanish mackerel for purposes of sale or with intent to sell. Spanish mackerel harvested from state waters in excess of the recreational bag limit shall constitute harvest for commercial purposes.
(3) “Commission” means the Florida Fish and Wildlife Conservation Commission.
(1)(4) “East Coast Region” means Florida Waters state waters along the east coast of Florida north of the Miami-Dade/-Monroe cCounty line at Card Sound in the Atlantic Ocean.
(5) “Harvest” means the catching or taking of a fish by any means whatsoever, followed by a reduction of such fish to possession. Fish that are caught but immediately returned to the water free, alive and unharmed are not harvested.
(6) “Land”, when used in connection with the harvest of a fish, means the physical act of bringing the harvested fish ashore.
(7) “Person” means any natural person, firm, entity or corporation.
(8) “Recreational harvester” means a person harvesting Spanish mackerel for other than commercial purposes.
(2)(9) “Spanish mackerel” means any fish of the species Scomberomorus maculatus, or any part thereof.
(10) “Spearing” means the catching or taking of a fish by bow hunting, gigging, spearfishing, or by any device used to capture a fish by piercing the body. Spearing does not include the catching or taking of a fish by a hook with hook and line gear or by snagging (snatch hooking).
(11) “Vessel” means and includes every description of water craft used or capable of being used as a means of transportation on water, including nondisplacement craft and any aircraft designed to maneuver on water.
(3)(12) “West Coast Region” means all Florida Waters except those included in the East Coast Region state waters of the Atlantic Ocean south and west of the Dade-Monroe County line in the Atlantic Ocean and all state waters of the Gulf of Mexico.
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 11-28-85, Amended 10-30-86, 10-1-88, 10-1-90, 11-29-93, 9-30-96, 1-1-98, Formerly 46-23.002, Amended                .
 
(Substantial rewording of Rule 68B-23.003 follows. See Florida Administrative Code for present text.)
68B-23.003 Size Limit; Landed in Whole Condition Requirement Gear Specifications and Prohibited Gear. 
(1) Size Limit – A person may not harvest or land from Florida Waters, or possess in or on Florida Waters, a Spanish mackerel that is less than 12 inches in fork length.
(2) Landed in Whole Condition Requirement – A person harvesting Spanish mackerel shall land each Spanish mackerel in whole condition. A person may not possess in or on Florida Waters, on any public or private fishing pier, on a bridge or catwalk attached to a bridge from which fishing is allowed, or on any jetty, a Spanish mackerel that has been beheaded, sliced, divided, filleted, ground, skinned, scaled, or deboned. This provision will not be construed to prohibit the evisceration (gutting) of a Spanish mackerel or removal of gills from a Spanish mackerel.
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 11-28-85, Amended 10-30-86, 12-10-87, 10-1-88, 2-16-93, 11-29-93, 9-30-96, 1-1-98, Formerly 46-23.003, Amended        .                      
 
68B-23.035 Size Limit.
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 6-1-99, Formerly 46-23.0035, Repealed             .
 
(Substantial rewording of Rule 68B-23.004 follows. See Florida Administrative Code for present text.)
68B-23.004 Bag and Vessel Limits Commercial Fishing Season for Spanish Mackerel; Commercial Vessel Limits.
(1) Recreational Bag Limit – 
(a) A recreational harvester may not harvest from Florida Waters more than 15 Spanish mackerel per day. A recreational harvester may not possess in or on Florida Waters, on any dock, pier, bridge, beach, or other fishing site adjacent to such waters, more than 15 Spanish mackerel.
(b) The captain or crew of a vessel for hire may each temporarily possess more than the applicable possession limit for Spanish mackerel, once the vessel is docked, for the limited purposes of transporting, cleaning, or storing fish for customers, so long as the fish are segregated in bags or other containers by the customer and the customer has given written authorization to the captain to temporarily possess the fish for such limited purposes. The authorization shall remain attached to the bag or container containing the fish until they are returned to the customer.
(c) Spanish mackerel recreationally harvested may not be transfered between vessels within Florida Waters.
(2) Commercial Regional Vessel Limits –
(a) East Coast Region – 
1. Beginning on March 1 and continuing through November 30 of each year, unless the provisions of subparagraphs 3. or 4. apply, a harvest, landing, and possession limit of 3,500 pounds of Spanish mackerel per vessel per day shall apply in the East Coast Region. During this period, commercial harvesters aboard a vessel in the East Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 3,500 pounds of Spanish mackerel.
2. Unless the provisions of subparagraphs 3. or 4. apply, the following harvest, landing, and possession limits shall apply beginning on December 1 each year and continuing through the end of the current season as specified in subsection 68B-23.005(2):
a. On Monday through Friday during this period, a harvest, landing, and possession limit of 3,500 pounds of Spanish mackerel per vessel per day shall apply. During this period, commercial harvesters aboard a vessel in the East Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 3,500 pounds of Spanish mackerel.
b. On Saturday through Sunday during this period, a harvest, landing, and possession limit of 1,500 pounds of Spanish mackerel per vessel per day shall apply. During this period, commercial harvesters aboard a vessel in the East Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 1,500 pounds of Spanish mackerel.
3. A harvest, landing, and possession limit of 1,500 pounds of Spanish mackerel per vessel per day shall apply in the East Coast Region from the date the commercial vessel limit in adjacent federal waters is reduced to 1,500 pounds of Spanish mackerel until the end of the current season as specified in subsection 68B-23.005(2), unless the provisions of subparagraph 4. apply. During this period, commercial harvesters aboard a vessel in the East Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 1,500 pounds of Spanish mackerel.
4. A harvest, landing, and possession limit of 500 pounds of Spanish mackerel per vessel per day shall apply in the East Coast Region from the date the commercial vessel limit in adjacent federal waters is reduced to 500 pounds of Spanish mackerel or from the date the commercial harvest of Spanish mackerel in adjacent federal waters is closed, whichever occurs first, and until the end of the current season as specified in subsection 68B-23.005(2). During this period, commercial harvesters aboard a vessel in the East Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 500 pounds of Spanish mackerel. 
5. In the East Coast Region, a “day” starts at 6:00 a.m., local time, and extends for 24 hours. For example, Monday starts at 6:00 a.m. on Monday and extends until 6:00 a.m. on Tuesday. A commercial harvester aboard a vessel terminating a trip prior to 6:00 a.m., but who possesses Spanish mackerel aboard the vessel after that time shall not be considered to possess Spanish mackerel in excess of the daily limits provided the vessel is not underway after 6:00 a.m. and such Spanish mackerel are unloaded prior to 6:00 p.m. following termination of the trip.
6. A commercial harvester may not transfer Spanish mackerel between vessels within the East Coast Region.
(b) West Coast Region – There are no commercial vessel limits applicable in the West Coast Region. However, if at any time adjacent federal waters are closed to commercial harvest of Spanish mackerel, a limit of 500 pounds of Spanish mackerel per vessel per day shall apply in the West Coast Region for the remainder of the season as specified in subsection 68B-23.005(2). During this period, commercial harvesters aboard a vessel in the West Coast Region may not harvest or land in any one day, or possess aboard a vessel more than 500 pounds of Spanish mackerel. 
(c) Notice of commercial regional vessel limit changes pursuant to paragraphs (a) or (b) will be given by the Executive Director of the Fish and Wildlife Conservation Commission in the manner provided in Section 120.81(5), F.S.
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 10-30-86, Amended 12-10-87, 10-1-88, 11-1-89, 10-1-90, 11-26-92, 11-29-93, 9-30-96, 12-2-96, 1-1-98, Formerly 46-23.004, Amended 1-1-01, 8-3-10,               .
 
(Substantial rewording of Rule 68B-23.005 follows. See Florida Administrative Code for present text.)
68B-23.005 Open and Closed Seasons for the Harvest of Spanish Mackerel Recreational Bag Limit for Spanish Mackerel.
(1) Recreational Open Season – The season for recreational harvest of Spanish mackerel is open throughout the year.
(2) Commercial Open and Closed Seasons –
(a) East Coast Region – Commercial harvest of Spanish mackerel in the East Coast Region is open beginning March 1 each year and continuing through the last day of February of the following year, subject to the specified East Coast Region commercial vessel limits established in Rule 68B-23.004.
(b) West Coast Region – Commercial harvest of Spanish mackerel in the West Coast Region is open beginning April 1 each year and continuing through March 31 of the following year, subject to any West Coast Region commercial vessel limits established in Rule 68B-23.004.
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 10-30-86, Amended 12-10-87, 10-1-88, 10-1-90, 11-26-92, 2-14-94, 1-1-98, Formerly 46-23.005, Amended 7-1-00,            .
 
(Substantial rewording of Rule 68B-23.006 follows. See Florida Administrative Code for present text.)
68B-23.006 Allowable Gear; Prohibited Gear Other Prohibitions.
(1) A person may harvest or attempt to harvest Spanish mackerel from Florida Waters only by or with the use of a beach or haul seine, a cast net, hook and line gear, or by spearing.
(2) A person may not harvest or attempt to harvest Spanish mackerel from Florida Waters with gear not expressly permitted in subsection (1).
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New 10-30-86, Amended 10-1-88, Formerly 46-23.006, Amended 6-1-99, 10-12-15,               .
 
68B-23.011 Other Prohibitions. 
(1) The Commission shall issue a permit pursuant to Rule 68B-2.010 to authorize Spanish mackerel caught in an organized tournament to be donated to a licensed wholesale dealer.
(2) The operator of a vessel in Florida Waters is responsible for ensuring that the persons aboard the vessel comply with the applicable provisions of this chapter. If a person aboard a vessel in or on Florida Waters violates a provision of chapter 68B-23, F.A.C., the operator of the vessel is also in violation of that provision. 
Rulemaking Authority Art. IV, Sec. 9, Fla. Const. Law Implemented Art. IV, Sec. 9, Fla. Const. History–New            . 
NAME OF PERSON ORIGINATING PROPOSED RULE: Jessica McCawley, Director, Division of Marine Fisheries Management, 2590 Executive Center Circle East, Suite 201, Tallahassee, Florida 32301, (850)487-0554.

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Florida Fish and Wildlife Conservation Commission.

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: May 1, 2019

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: January 23, 2019

