62-312.370 Restrictions on Property Use.

(1) Property restrictions as mitigation.

(a) Conservation easements or other such deed restrictions, and land conveyances, will be considered as mitigation only where they offset potential adverse impacts of the proposed dredging and filling, including cumulative impacts pursuant to Section 403.919, F.S. (1991)

(b) Property restrictions and conveyances may be considered as mitigation when they would preclude development in wetlands otherwise unprotected by the regulatory processes in Section 403.918, F.S. (Supp. 1992), or in waters of the state that may be subject to future dredge and fill permit applications. In certain circumstances property restrictions on or conveyance of uplands adjacent to protected wetlands will be acceptable. The evaluation of the lands proposed for restriction or conveyance will be considered with respect to whether they would offset the negative aspects of the dredge and fill project that have rendered it unpermittable.

(2) Conservation easements on mitigation areas.

(a) A conservation easement for any mitigation area created, enhanced or reclaimed as part of a mitigation proposal may be required as a condition of the dredge and fill permit under the following circumstances:

1. If the applicant proposes mitigation which, upon completion, would be outside the Department’s dredge and fill jurisdiction, and the applicant cannot provide reasonable assurance that the mitigation of adverse impacts will not be lost after completion of the mitigation, the Department may require a conservation easement for such mitigation area, equal in duration to the period of time necessary to provide such reasonable assurance.

2. If necessary to provide a reasonable period of time for establishment of a functioning system, the Department may require a temporary conservation easement for the mitigation area, equal in duration to the period necessary for establishment of a functioning system in such area.

(b) The Department may accept a comparable use restriction such as, but not limited to, state or federal ownership.

(3) Requirements for conservation easements. Any conservation easement provided under subsection 62-312.370(1), F.A.C., shall be perpetual, and all conservation easements shall be consistent with the requirements of Section 704.06, F.S.

(a) It shall be the responsibility of the permit applicant to provide for a survey of the boundaries of any property which is being conveyed to the State or for which a conservation easement is being provided.

(b) The recording of the conservation easement is required and shall be the responsibility of the permittee.

(4) Title to mitigation area. The applicant shall demonstrate sufficient title to the created or enhanced waters of the state to meet the requirements of paragraphs 62-312.370(3)(a)-(b), F.A.C., above, or shall provide the appropriate conveyance from the owner or owners holding such title so that the requirements are met.
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