Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
Division of Insurance Agent and Agency Services
RULE NOS.:

RULE TITLES:

69B-215.050

Receipt of 24 Risks

69B-215.070

Exchange of Business: Property and Casualty Insurance

PURPOSE AND EFFECT: These rules are being amended pursuant to statutory changes made in 2018 that amended requirements for agents that write business outside the companies the agent is appointed to represent as well as reporting requirements for insurers that receive business from agents that are not appointed to represent the company. The proposed amendments also update references to the bureau and division.

SUMMARY: The proposed amendments address statutory changes made regarding agents writing business outside the companies the agent is appointed to represent.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department’s preliminary economic analysis indicated the proposed rules will not result in an adverse impact or regulatory costs in excess of $1 million within five years.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 624.308, FS.

LAW IMPLEMENTED: 624.307(1), 626.561(1), 626.611, 626.621, 626.752, 626.793, 626.837, 626.9541, 627.4085, 627.420, FS.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Ray Wenger, Chief, Bureau of Investigation, Division of Insurance Agent and Agency Services at (850)413-5605, 200 East Gaines Street, Tallahassee, Florida 32399, or Ray.Wenger@myfloridacfo.com.
THE FULL TEXT OF THE PROPOSED RULE IS:

69B-215.050 Receipt of 24 Risks.
For purposes of an insurer reporting to the Department agents from whom the insurer received more than four (4) 24 risks per calendar year as set forth under sections 626.752, 626.793, and 626.837, F.S., the term “received” shall mean the binding of coverage and receipt of payment for such coverage by the insurer to whom the business is submitted by the brokering agent of more than four (4) 24 personal lines risks during a calendar year.
Rulemaking Authority 624.308 FS. Law Implemented 624.307(1), 626.752, 626.793, 626.837 FS. History–New 10-12-93, Formerly 4-215.050, Amened, ___________.
69B-215.070 Exchange of Business: Property and Casualty Insurance.
(1) Purpose. This rule regulates the acts and practices of insurers and agents specifically with respect to exchange of business under section 626.752, F.S.
(2) Required Disclosure on Forms. All business submitted under section 626.752, F.S., must be submitted on forms which prominently display the name of the insurer. All forms must prominently display the insurer’s name at the time the forms are furnished to the agent by the insurer or on the insurer’s behalf by the managing general agent (MGA). No business may be submitted on forms which did not prominently display the name of the insurer at the time the forms were furnished to the agent. The term “forms,” for purposes of this subsection, includes coverage documents, binders, and applications. This restriction shall not apply to the placing of surplus lines business.
(3) Brokering Agent. If an insurer intends to do business with a resident general lines agent not appointed by the insurer, the insurer must furnish the agent with its forms, coverage documents, binders, applications and other incidental supplies subject to these rules necessary to facilitate the writing of exchange of business as defined in section 626.752, F.S.
(4) Writing Business Outside of Appointment Office. Under section 626.752, F.S., an agent is permitted to transact insurance for companies the agent is not appointed to represent outside of his office. However, the Department will discipline an agent under section 626.752(3)(g)3., F.S., among other provisions, if the agent fails to furnish the applicant or insured with completed legible copies of all documents signed by the applicant or the agent prior to the applicant paying any part of the premium.
(5) Entries In Brokering Agent’s Register. The Department interprets section 626.752(3)(e), F.S., regarding entries into the Brokering Agent’s Register, to require the brokering agent to make sequential entries as each application is taken.
(6) Bank Accounts for Non-Appointing Insurers.
(a) Regarding section 626.561, F.S., and the exchange of business, the following conditions shall be met:
1. At least one bank account shall be established by the agent which shall hold all the funds received on behalf of insurers with whom the agent is not appointed. Said account or accounts shall not hold any other funds. Examples of “any other funds” include:
a. Funds received on behalf of an insurer with whom the agent is appointed;
b. Business operating expenses; or
c. Any other funds that are not trust funds of the insurer or the insured.
2. The agent shall keep separate account ledgers as to each insurer and a master account ledger as to these insurers collectively.
3. The agent shall maintain these ledgers at the same time as the agent effects transactions in the bank account or accounts. These accounts must be reconcilable.
4. The ledger(s) must be sufficient to allow the Department to trace the flow of funds among all the parties (including the insurers, premium finance companies, agents, agency, and/or insured(s) and among the agent’s accounts (including the appropriate ledger(s) and bank account(s)). All such transactions shall be traceable back to the brokering agent’s register (or “binder book”) which register must contain the entries as required by section 626.752(3)(e), F.S.
5. The agent shall retain copies of the documents necessary to account for trust funds, including checks, electronic transfers, debit and credit card transactions, withdrawals, bank statements, binders, refund receipts, and ledgers, for a period of at least three years. Preservation of records by computer or photographic reproduction or records in photographic form shall constitute compliance with this requirement.
(b) Nothing in this rule shall preclude an agent from maintaining separate bank accounts as required by an insurer or MGA, providing that the requirements do not conflict with paragraph (6)(a) of this rule.
(c) This subsection does not apply to funds collected through the placement of surplus lines business.
(7) Effective Date of Coverage. At the time that coverage is bound, the brokering agent shall promptly notify the insured and the insurer of effective time and date of coverage and the brokering agent shall promptly forward the application and any due premium funds to the insurer. If coverage is not bound at the time of the application, the insurer or brokering agent shall promptly notify the insured when the coverage is bound as to the time and effective date of coverage. If coverage is not accepted by the insurer, then the brokering agent shall promptly inform the prospective insured that coverage was not bound.
(8) It shall be the responsibility of the insurer and MGA to verify that any business submitted to them for consideration is submitted in compliance with the provisions of this rule and section 626.752, F.S. The insurer and MGA shall immediately report and supply a copy of any document submitted in violation of this rule to the Bureau of Investigation, Divison of Insurance Agent and Agency Services Investigations, in Tallahassee, Florida. No insurer or MGA shall accept business from an agent not appointed with the insurer on a form, coverage document, binder, or application not furnished to the agent by the insurer and/or MGA. If any insurer or MGA fails to comply with this rule, the insurer or MGA shall be subject to penalty as provided under the Florida Insurance Code and rule chapter 69B-231, F.A.C. If an insurer accepts or an MGA handles business under section 626.752, F.S., the insurer and the MGA shall be liable for coverage arising thereunder. This subsection is not intended to relieve the brokering agent of his or her obligation to comply with this rule or to preclude any right of an insurer or MGA to seek recovery from the brokering agent for damages incurred due to the wrongful acts of the brokering agent.
Rulemaking Authority 624.308 FS. Law Implemented 624.307(1), 626.561(1), 626.611, 626.621, 626.752, 626.9541, 627.4085, 627.420 FS. History–New 10-12-93, Formerly 4-215.070, Amended            .
NAME OF PERSON ORIGINATING PROPOSED RULE: Ray Wenger
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Jimmy Patronis, CFO
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: March 04, 2020
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: February 12, 2020
