62-773.350 Limitations.

(1) Nothing in this chapter shall be construed to authorize reimbursement for costs incurred for work performed prior to January 1, 1985.

(2) Nothing in this chapter shall be construed to authorize reimbursement for costs of site rehabilitation for a discharge which has not received a Final Order of eligibility for reimbursement pursuant to Chapter 120, F.S., or which has not received authorization for reimbursement pursuant to Section 376.305(6), F.S.

(3) Nothing in this chapter shall be construed to authorize reimbursement for litigation costs of any kind including, but not limited to: litigation costs involving acquisition of site access; local, state or federal permit decisions; any ordinance, rule or regulation; any order issued pursuant to Chapter 62-770, F.A.C.; or any decision rendered regarding reimbursement pursuant to this chapter. However, legal fees and costs, other than those associated with litigation, which are integrally related to site rehabilitation, shall be reimbursable.

(4) Nothing in this chapter shall be construed to authorize reimbursement for costs associated with the following:

(a) Achieving compliance with the provisions of Chapters 62-61, 62-761, and 62-762, F.A.C., with the exception of costs associated with the contamination cleanup provisions or tank removal and replacement pursuant to Rule 62-773.650(2), F.A.C. Costs associated with such compliance that shall not be authorized for reimbursement include:

1. Costs for the installation, maintenance, and monitoring of leak detection and leak prevention systems such as compliance monitoring wells, automatic leak detectors, overfill protection devices, cathodic protection systems, and secondary containment;

2. Costs for investigation of petroleum storage system integrity such as tank and line tightness testing with the exception of those outlined in Rule 62-773.650(6), F.A.C.; and

3. Costs associated with closure assessments, unless contamination was present and the closure assessment is used in the completion of program tasks pursuant to Chapter 62-770, F.A.C.

(b) Activities related to petroleum storage system replacement performed after October 1, 1986 if these activities were not performed by a certified pollutant storage system specialty contractor in accordance with Section 489.113, F.S.;

(c) Activities related to petroleum storage system removal performed after October 1, 1988 if these activities were not performed by a certified pollutant storage system specialty contractor in accordance with Section 489.113, F.S.;

(d) Activities related to the removal and replacement of petroleum storage systems with the exception of those outlined in Rule 62-773.650(2), F.A.C.;

(e) Interest or carrying charges of any kind with the exception of those outlined in Rule 62-773.650(1), F.A.C.;

(f) Insurance premiums other than site specific policies or bonds required for site rehabilitation;

(g) Insurance premiums required for participation in the Florida Petroleum Liability and Restoration Insurance Program;

(h) Contamination assessments or environmental audits performed in conjunction with site acquisition where no contamination is discovered; and

(i) Site rehabilitation costs which are determined to be not reimbursable as a result of an audit performed pursuant to Rule 62-773.300, F.A.C.

(5) Nothing in this chapter shall be construed to authorize reimbursement for costs incurred solely in cleaning up non-petroleum or non-petroleum product contamination, including solvents, except as provided by Section 376.3071(4)(m), F.S., pesticides, and polychlorinated biphenyls (PCB's) when the level of PCB's present causes them to be a hazardous waste.

(6) Nothing in this chapter shall be construed to authorize reimbursement for costs incurred solely in cleaning up petroleum or petroleum product contamination which is not related to the storage of those substances. Pursuant to Section 376.301(17), F.S., oil/water separators are not considered to be petroleum storage systems unless they are installed at petroleum product terminals as defined in Chapter 376, F.S., or at bulk product facilities to fulfill permit requirements or best management practices for the control of surface discharge of pollutants.

(7) Nothing in this chapter shall be construed to authorize reimbursement for costs of site rehabilitation unless cleanup program tasks are completed in accordance with Rule 62-773.500, F.A.C., or, where applicable, with a Consent Order which establishes cleanup procedures and criteria for the site.

(8) Nothing in this chapter shall be construed to authorize reimbursement for costs associated with thermal treatment of petroleum contaminated soils if:

(a) The facility performing this thermal treatment is located in Florida and was not permitted as required by the Department to thermally treat soil at the time of treatment. Because of the storage and monitoring requirements of Chapter 62-775, F.A.C., the date of delivery of contaminated soil to the facility shall be considered to be the date of treatment. Florida soil thermal treatment facilities shall be considered "permitted" and are eligible under the Petroleum Cleanup Reimbursement Program if:

1. The treatment facility has an air permit under Chapters 62-210 and 62-296, F.A.C., and a soil thermal treatment facility permit under Chapter 62-775, F.A.C., or

2. The treatment facility has an air permit under Chapters 62-210 and 62-296, F.A.C., and an application under review by the Department for a soil thermal treatment facility permit under Chapter 62-775, F.A.C.

(b) The person seeking reimbursement for soils thermally treated at an out-of-state facility lacks written evidence that the soils were treated and disposed of legally and in an environmentally safe manner. Evidence which will be considered sufficient to establish legal and environmentally safe treatment and disposal includes the following:

1. Proof that the soils were treated at a facility complying with soil cleanup standards at least as stringent as those established in Chapter 62-775, F.A.C., demonstrated by copies of analytical results from representative post treatment soil samples taken in accordance with Chapter 62-775; and

2. Documentation of the ultimate disposal of the treated soil, which may include landfill receipts, sales receipts, manifests, or similar documents showing that the treated soil was properly disposed of or used.

(9) The following limitations shall apply to reimbursement of markups:

(a) No more than two levels of markup shall be applied to any invoice and not more than one level of markup shall be applied to any invoice by the same entity;

(b) No markup applied to any invoice shall exceed 15% at any single level;

(c) No markup shall be applied to invoices between any two entities that have a financial, familial or beneficial relationship with each other;

(d) No markup shall be applied to any invoice by the owner or operator of the eligible petroleum contamination site, any entity that has financial interest in the site, any entity that has a financial, familial or beneficial relationship with the site owner or operator, or any entity that is otherwise responsible for the discharge of petroleum or petroleum products at the site;

(e) No markup shall be applied by any entity, other than an unrelated third party designated as the person responsible for conducting site rehabilitation, that did not provide a necessary and documented service that is integral to site rehabilitation by actively managing and overseeing the activities of the subcontractors and vendors while the site rehabilitation work was being performed. Necessary services integral to site rehabilitation include: negotiation of contracts with subcontractors and vendors; development of specifications and solicitation of quotes for equipment and supplies; scheduling and coordination of subcontractor activities; and on-site supervision of activities performed by subcontractors; and

(f) No markup shall be applied to any invoice by any entity that did not actually incur all of the costs to which a markup is being applied.

(10) Nothing in this Chapter shall be construed to authorize reimbursement for any cost that was not incurred by the person responsible for conducting site rehabilitation designated on the certification affidavit form in the reimbursement application with the following exception: Invoices for allowable site rehabilitation activities and expenses that were paid in full by current or former owners or operators of the eligible site may be claimed on their behalf by the person responsible for conducting site rehabilitation. No markups can be applied by the person responsible for conducting site rehabilitation to these invoices and only one reimbursement check can be paid to the person responsible for conducting site rehabilitation for the entire application. The Department is not responsible for the distribution of reimbursement funds by the person responsible for conducting site rehabilitation to the owners or operators whose invoices were included in the claim.

(11) Nothing in this chapter shall be construed to authorize reimbursement of costs incurred for activities associated with eligibility in any state assistance program, including application for eligibility, documentation for eligibility, and verification of eligibility status.

(12) Nothing in this chapter shall be construed to authorize reimbursement of costs associated with the preparation of Quality Assurance Project Plans submitted to the Department on or after November 7, 1990.

(13) Nothing in this chapter shall be construed to authorize more than one reimbursement application for each program task for each eligible discharge, with the exception of the Remedial Action program task.

(14) Nothing in this chapter shall be construed to authorize amendments to a reimbursement application, including items inadvertently omitted, after payment for that application has been made.

(15) Nothing in this chapter shall be construed to authorize reimbursement for management activities by professional personnel which exceed 15 percent of the total personnel time claimed for any program task or portion of the Remedial action program task. Management activities shall include: project management; negotiating contracts with subcontractors and vendors; scheduling cleanup activities and personnel assignments; preparing and monitoring project budget; and general meeting and telephone time. Professional personnel time for performing these activities shall be claimed under the management portion of the Personnel Supplementary Form, 62-773.900(5), F.A.C. Activities which shall not be considered management include: technical review of subordinate work product by supervisors; on-site supervision of field activities being performed by subordinate or subcontracted personnel; and meeting and telephone time when the nature of the meeting or telephone conversation is specified and integral to an authorized non-management activity.
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