Notice of Proposed Rule

ADMINISTRATION COMMISSION
RULE NO.:
RULE TITLE:

28-18.400
Comprehensive Plan
PURPOSE AND EFFECT: The Commission intends to amend Rule 28-18.400, F.A.C., Comprehensive Plan, to remove obsolete provisions regarding prior Work Program tasks and to add new Work Program tasks concerning canal restoration in the City of Marathon, Florida.
SUMMARY: The proposed rule for the City of Marathon Comprehensive Plan identify the individual Work Program tasks set forth in Rule 28-18.400, F.A.C., and the completion dates of the Work Program tasks necessary for consideration by the Administration Commission prior to removal of the Area of Critical State Concern Designation. As required by Section 380.0552(4), Florida Statutes, the Work Program tasks specified in Administration Commission rules must be reported annually. The protection of the natural environment of the Florida Keys, and the identification of and progress in accomplishing the tasks under Work Program (as set out in Rule 28-18.400, F.A.C.) is reported to the Department of Economic Opportunity for the preparation of a written annual report to the Administration Commission. The proposed amendment to Rule 28-18.400, F.A.C. removes obsolete provisions regarding the Work Program requirements relating to wastewater treatment and adds Work Program tasks concerning canal restoration activities.
SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: the nature of the rule and the preliminary analysis conducted to determine whether a SERC was required, determined that a Statement of Estimated Regulatory Costs (SERC) was not necessary and that the rule amendment will not require ratification by the Legislature. The proposed rulemaking will not have an adverse impact or effect regulatory costs in excess of $1 million within five years as established in Sections 120.541(2)(a)1., 2., and 3., F.S.
Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.
RULEMAKING AUTHORITY: 380.0552(9), 380.05(22) FS.
LAW IMPLEMENTED: 380.0552 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE, TIME AND PLACE SHOWN BELOW: 
DATE AND TIME: Tuesday, Oct 27, 2020 10:00 AM - 1:00 PM (EDT)
PLACE: The Hearing, if requested, will be held through GoToMeeting. Please join the meeting from your computer, tablet or smartphone at the following link.
https://global.gotomeeting.com/join/302972165
You can also dial in using your phone.
United States (Toll Free): 1(866)899 4679
United States: +1 (571)317-3116
Access Code: 302-972-165
Join from a video-conferencing room or system.
Dial in or type: 67.217.95.2 or inroomlink.goto.com
Meeting ID: 302 972 165
Or dial directly: 302972165@67.217.95.2 or 67.217.95.2##302972165
New to GoToMeeting? Get the app now and be ready when your first meeting starts: https://global.gotomeeting.com/install/302972165
Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to participate in this workshop/meeting is asked to advise the agency at least 5 days before the workshop/meeting by contacting: Regional Program Administrator Area of Critical State Concern, Department of Economic Opportunity, 107 East Madison Street, MSC #160, Tallahassee, Florida 32399, (850)717-8504, Barbara.Powell@deo.myflorida.com.. If you are hearing or speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-8770 (Voice).
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Regional Program Administrator Area of Critical State Concern, Department of Economic Opportunity, 107 East Madison Street, MSC #160, Tallahassee, Florida 32399, (850)717-8504, Barbara.Powell@deo.myflorida.com.
THE FULL TEXT OF THE PROPOSED RULE IS:
28-18.400 Comprehensive Plan.

(1) through (4) No change. 

(5) WORK PROGRAM.

(a) Carrying Capacity Study Implementation.

1. By July 1, 2011, Marathon shall adopt a Comprehensive Plan Policy to require that administrative relief in the form of the issuance of a building permit is not allowed for lands within the Florida Forever targeted acquisition areas unless, after 60 days from the receipt of a complete application for administrative relief, it has been determined the parcel will not be purchased by any city, county, state or federal agency. Marathon shall develop a mechanism to routinely notify the Department of Environmental Protection of upcoming administrative relief requests at least 6 months prior to the deadline for administrative relief.
2. By July 1, 2011, Marathon shall adopt Land Development Regulations to require that administrative relief in the form of the issuance of a building permit is not allowed for lands within the Florida Forever targeted acquisition areas unless, after 60 days from the receipt of a complete application for administrative relief, it has been determined the parcel will not be purchased by any city, county, state or federal agency.
3. By July 1, 2011, Marathon shall amend the Comprehensive Plan to limit allocations into high quality tropical hardwood hammock.
4. By July 1, 2011, Marathon shall amend the Land Development Regulations to limit allocations into high quality tropical hardwood hammock.
5. By July 1, 2011, Marathon shall adopt a Comprehensive Plan Policy discouraging private applications for future land use map amendments which increase allowable density/intensity on lands in the Florida Keys.
16. By July 1, 2011, and each July thereafter, Marathon shall evaluate its land acquisition needs and state and federal funding opportunities and apply annually to at least one state or federal land acquisition funding opportunity grant program.

7. through 11. are renumbered 2. through 6. No change 

(b) Wastewater Implementation.

1. By July 1, 2011 and each July 1 thereafter, Marathon shall annually evaluate and allocate funding for wastewater implementation. Marathon shall identify any funding in the annual update to the Capital Improvements Element of the Comprehensive Plan.

2. December 1, 2013, Marathon shall work with the owners of wastewater facilities and onsite systems throughout the City and the Department of Environmental Protection (DEP) and the Department of Health (DOH) to fulfill the requirements of Sections 381.0065(3)(h) and (4)(l) and 403.086(10), F.S., regarding implementation of wastewater treatment and disposal. This will include coordination of actions with DOH and DEP to notify owners regarding systems that will not meet 2015 treatment and disposal requirements.

23. By July 1, 2011, Marathon shall evaluate its wastewater needs and state and federal funding opportunities and apply annually to at least one state or federal funding opportunity grant program for wastewater projects and connections.

4. By July 1, 2011, Marathon shall continue to develop and implement local funding programs necessary to timely fund wastewater construction and future operation, maintenance and replacement facilities.
5. By July 1, 2011 and each year through 2013, Marathon shall annually draft a resolution requesting the issuance of a portion of the $200 million of bonds authorized under Section 215.619, F.S., and an appropriation of sufficient debt service for those bonds, for the construction of wastewater projects within the Florida Keys.
6. By July 1, 2011, Marathon shall develop a mechanism to provide accurate and timely information and establish Marathon’s annual funding allocations necessary to provide evidence of unmet funding needs to support the issuance of bonds authorized under Section 215.619, F.S., and to assure the timely completion of work as necessary to fulfill any terms and conditions associated with bonds.
7. By December 1, 2012, Marathon shall provide a report of addresses and the property appraiser’s parcel numbers of any property owner that fails or refuses to connect to the central sewer facility within the required timeframe to the Monroe County Health Department and the Department of Economic Opportunity. This report shall describe the status of Marathon’s enforcement action and provide the circumstances of why enforcement may or may not have been initiated.
(c) Canal Restoration Implementation
1. By December 30, 2020, Marathon and its partners shall update the 2013 Canal Management Master Plan (CCMP) to include any updated water quality assessment of canals, a methodology to prioritize need for water quality improvement, appropriate restoration options and revised canal rankings based on new information.  
2. By December 30, 2020, Marathon shall develop and adopt guidelines to select canals for restoration, including a process to evaluate the feasibility of the project, the proposed restoration design (evaluate long-term cost-effective solutions) and associated funding needs.
3. By December 30, 2020, and each year thereafter until 2030, the Department of Economic Opportunity shall work with each stakeholder, including but not limited to each local government, Environmental Protection Agency (EPA), United States Army Corps of Engineers (ACOE), Florida Department of Environmental Protection (DEP), National Oceanic and Atmospheric Administration (NOAA), Florida Keys National Marine Sanctuary (FKNMS), and the South Florida Water Management District (SFWMD) to facilitate intergovernmental coordination and expedite review of canal restoration projects within the Florida Keys.
4. By July 1, 2021, Marathon shall identify and evaluate funding sources for the implementation of canal restoration projects and the continual operation and maintenance of canals post restoration. 
5. By July 1, 2021, and each year thereafter until 2030, Marathon shall identify canal restoration projects and implementation plans for each canal project. Marathon shall provide a list of selected canal restoration projects to the Department of Economic Opportunity by October 1st of each year to be completed during the following work program reporting period.
6. By July 1, 2021, and each year thereafter until 2030, Marathon shall evaluate its canal restoration needs and state and federal funding opportunities and apply annually to at least one state or federal funding opportunity for canal restoration projects.
7. By July 1, 2021 and each year thereafter until 2030, Marathon shall annually evaluate and allocate funding for canal restoration implementation. Marathon shall identify any funding in the annual update to the Capital Improvements Element (CIE) of the Comprehensive Plan. 
8. By July 1, 2021, the Department of Economic Opportunity shall work with each stakeholder, including but not limited to each local government, EPA, ACOE, DEP, NOAA/FKNMS, SFWMD, to facilitate intergovernmental coordination and review of alternative solutions, including reduced regulatory costs, for canal systems that are susceptible to receiving large inputs of seagrass and other accumulated organic material from near shore waters. 
9. By July 1, 2022, and each year thereafter until 2030, Marathon shall report which canal restoration projects have been initiated and projects that were completed during the reporting period to the Department of Economic Opportunity for submission to the Administration Commission.
10. By July 1, 2022, the Department of Economic Opportunity shall work with each stakeholder, including but not limited to each local government, EPA, ACOE, DEP, NOAA/FKNMS, SFWMD, to facilitate the permitting approval of the alternative solutions identified for canal systems with accumulated organic material issues to substantially reduce those inputs to levels that do not contribute to eutrophication, hypoxia, or other water and sediment quality issues within the canals.
11. By July 1, 2023, Marathon shall submit a plan to assess the effectiveness of completed canal restoration projects. The plan shall describe the methods, timeframes and potential funding sources to monitor the effectiveness of restoration projects based on water quality and ecological response factors. Marathon shall consult with the DEP Division of Environmental Assessment and Restoration to develop a cost-effective plan. The Department of Economic Opportunity will coordinate review of the completed plan with the DEP.  Marathon shall account for agency review comments and modify the plan as necessary. 
12. Beginning July 1, 2024, and annually thereafter until 2030, Marathon shall assess the effectiveness of canal restoration in accordance with the plan identified in subparagraph (5)(c)11. The DEP will make monitoring information related to Keys water quality available to Marathon to inform the assessment. 
Wastewater Project Implementation.
1. Sub area 1: Knight’s Key.
a. By July 1, 2011, Marathon shall secure plant site;
b. By December 1, 2011, Marathon shall construct Knight’s Key Wastewater Plant;
c. By May 1, 2012, Marathon shall initiate connections; and
d. By July 1, 2012, Marathon shall complete connections (100%).
2. Sub area 2: Boot Key (non-service area).
By July 1, 2011, Marathon shall ensure completion of upgrade.
3. Sub area 3: 11 Street – 39 Street (Vaca Key West).
a. By July 1, 2011, Marathon shall complete construction of plant;
b. By July 1, 2011, Marathon shall complete construction of collection system;
c. By July 1, 2011, Marathon shall initiate connections; and
d. By July 1, 2012, Marathon shall complete connections (100%).
4. Sub area 4: Gulfside 39 Street (Vaca Key Central).
By July 1, 2013, Marathon shall complete connections (100%).
5. Sub area 5: Little Venice (60 Street – Vaca Cut East).
a. By July 1, 2012, Marathon shall complete construction of collection system;
b. By July 1, 2012, Marathon shall initiate connections for Phase II; 
c. By July 1, 2013, Marathon shall complete connections (100%) for Phase II.
6. Sub area 6-Vaca Cut-Coco Plum (Fat Key Deer West).
By July 1, 2011, Marathon shall complete connections (100%).
7. Sub area 7: Tom Harbor Bridge-Grassy Key.
a. By July 1, 2012, Marathon shall complete construction of plant; 
b. By July 1, 2012, Marathon shall bid and award design of collection system;
c. By July 1, 2012, Marathon shall construction of collection system;
d. By July 1, 2012, Marathon shall initiate connections; and
e. By July 1, 2013, Marathon shall complete connections (100%).
(d) Stormwater Treatment Facilities.
1. Beginning July 1, 2011 and each July 1 thereafter Marathon shall annually evaluate and allocate funding for stormwater implementation. Marathon shall identify any funding in the annual update to the Capital Improvements Element of the Comprehensive Plan.
2. Beginning July 1, 2011 and each July 1 thereafter, Marathon shall annually apply for stormwater grants from the South Florida Water Management District.
3. Sub area 3: 11 Street – 37 Street (Vaca Key West): By July 1, 2011, complete Stormwater Treatment Facilities simultaneously with wastewater projects, including the direct outfall retrofits for 27th Street and 24th Street.
4. Sub area 5: Little Venice (60 Street – Vaca Cut East): By July 1, 2012, complete Stormwater Treatment Facilities simultaneously with wastewater projects.
5. Sub area 7: Tom Harbor Bridge-Grassy Key: By July 1, 2012, complete Stormwater Treatment Facilities simultaneously with wastewater projects.
6. By July 1, 2012, Marathon shall eliminate direct outfall retrofits for: 27th Street, Sombrero Islands, 24th Street, and 52nd Street.
Rulemaking Authority 380.0552(9), 380.05(22) FS. Law Implemented 380.0552 FS. History–New 6-17-11, Amended__________.
NAME OF PERSON ORIGINATING PROPOSED RULE: Christopher Spencer, Interim Secretary, Administration Commission.
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Administration Commission.
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: September 22, 2020
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: June 25, 2020.
