Notice of Proposed Rule

DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES
Division of Agricultural Water Policy
RULE NOS.:
RULE TITLES: 

5M-1.001
Definitions

5M-1.008
Implementation Verification

5M-1.009
Best Management Practices Implementation Assistance

PURPOSE AND EFFECT: This rulemaking will implement the amendments to the Department’s statutory authority and responsibilities as provided in Chapter 2020-150, Laws of Florida (SB 712) by revising the implementation verification process and adopting a nutrient application record form. The rulemaking also updates definitions, the Notice of Intent to Implement Best Management Practices (BMP) form, and clarifies the best management practices implementation assistance rule.
SUMMARY: This rulemaking will address Agricultural Best Management Practices implementation assistance and verification.
SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department’s economic analysis of the adverse impact or potential regulatory costs of the proposed rule did not exceed any of the criteria established in Section 120.541(2)(a), Florida Statutes. As part of this analysis, the Department found that the proposed revisions require landowners and producers who have voluntarily enrolled in the Department’s BMP program to collect and retain data pertaining to the application of nitrogen and phosphorus fertilizer using a standardized nutrient application record form. This form aggregates a subset of records that are already required under the Department’s BMP program, thus the cost to producers to undertake this requirement is negligible. Additionally, no interested party has submitted additional information regarding the economic impact.
Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.
RULEMAKING AUTHORITY: 403.067(7)(c)2., 403.067(7)(d)2.c., 570.07(10), 570.07(23), F.S.
LAW IMPLEMENTED: 403.067(7)(d)2.c., F.S.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE,TIME AND PLACE SHOWN BELOW(IF NOT REQUESTED, THIS HEARING WILL NOT BE HELD): 
DATE AND TIME: February 1, 2021 from 1:30 p.m. to 4:00 p.m.
PLACE: Go-To-Webinar: If the hearing is held, please register at the following link https://register.gotowebinar.com/register/4857300835507345679
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Bill Bartnick, Office of Agricultural Water Policy, (850) 617-1705 / Bill.Bartnick@FDACS.gov
THE FULL TEXT OF THE PROPOSED RULE IS:

5M-1.001 Definitions.
(1) “Applicable Best Management Practices” or “Applicable BMPs” means best management practices that have been adopted by Department rule and have been identified for implementation on an Enrolled parcel. in an Enrolled Producer’s or Landowner’s current Notice of Intent.
(2) “Basin Management Action Plan” or “BMAP” means a plan adopted by the Florida Department of Environmental Protection pursuant to Section 403.067(7)(a), F.S.

(3) through (4) No change.

(5) “Enrolled” means the status of a Producer or Landowner who has an active completed a Notice of Intent for implementation of the Applicable BMPs best management practices on specified parcels identified during a site visit with Department representatives, or who qualifies as a Temporarily Inactive Operation for the purposes of Rule 5M-1.010, F.A.C. If the Producer is not the Landowner, the Department will notify the Landowner of the date of enrollment and Applicable BMPs that are required to be properly implemented on the subject parcel(s).
(6) No change.

(7) “Notice of Intent” or “NOI” means a form provided by the Department to be submitted by an agricultural Producer or Landowner to indicate intent to enroll in and properly implement the Department’s program of best management practices in accordance with the manual under which they enroll. A Notice of Intent to Implement Best Management Practices form (FDACS-04002, XX/XX), hereby incorporated by reference, shall be submitted for all new enrollments to the Florida Department of Agriculture and Consumer Services, Office of Agricultural Water Policy, Mayo Building, 407 South Calhoun Street, Tallahassee, Florida 32399. The NOI may be obtained from FDACS or accessed online at http://www.flrules.org/Gateway/. Submittal of an NOI shall not result in enrollment until such time as a site visit is completed by the Producer and Department representatives to identify the Applicable BMPs to be implemented on the subject parcel. A Producer or Landowner that has submitted an NOI but has not undertaken the required site visit will not be reported as unenrolled to the Florida Department of Environmental Protection unless they fail to undertake the required site visit within 60 days after notification by the Department of scheduling availability.
(8) No change.  

Rulemaking Authority 403.067(7)(c)2., 403.067(7)(d)2.c., 570.07(10), 570.07(23) FS. Law Implemented 403.067(7)(d)2.c. FS. History‒New 11-1-17, Amended       .
 
5M-1.008 Implementation Verification.
(1) Agricultural Best Management Practices (BMPs) are individual practices or combinations of practices that, based on scientific research, field-testing, and expert review, have been identified as the most effective and practicable means for improving water quality and water conservation, which include nutrient management, irrigation management, and water resource protection. The Department has adopted in this Rule Title BMP manuals for many of Florida’s agricultural commodities. At least every two years, the Department will perform an implementation verification site visit of each Enrolled Producer and Landowner to verify the proper implementation of all Applicable BMPs using the data from the site visit, supplemented as needed, by information from other sources including county property appraisers, DEP, and water management districts. The Department will notify DEP of any Producer or Landowner that fails to cooperate with the Department to complete an implementation verification site visit within 60 days of contact by Department representatives. The Department will record implementation status assessments of Applicable Best Management Practices (BMPs) by Enrolled Producers or Landowners using data from site visits, periodic producer self-verifications, and staff-assisted verifications, supplemented by information from other sources including county property appraisers, DEP, and water management districts. The Department will notify the Landowner when an Enrolled Producer’s site visit, self-verification, or staff-assisted verification is completed for the specified parcels if the Producer is not the Landowner.
(2) Upon completion of the implementation verification site visit, the Enrolled Producer or Landowner will be provided notice as to the requirement of any additional Applicable BMPs to be implemented on the subject parcel(s), corrective or remedial measures pursuant to the requirements of Rule 5M-1.009, F.A.C., as well as any cost share opportunities available for the implementation of additional recommended practices or projects on the subject parcel(s).  
(3) During the implementation verification site visit, the Department will collect and review any records required by this rule or the manual under which the parcel(s) is enrolled to verify the proper implementation of the Applicable BMPs. All required records, including nutrient source and application records, shall be maintained for a minimum of five years and must be presented to a Department representative upon request.
(4) During the implementation verification site visit, the Department will collect and retain records regarding the application of nitrogen and phosphorus on the Enrolled parcel(s). Producers or Landowners shall provide the required nutrient application records for the preceding two years to the Department by completing and submitting a Nutrient Application Record Form (FDACS-04005, XX/XX), adopted herein by reference and available at http://www.flrules.org/Gateway/. Producers are strongly encouraged to utilize and submit the electronic version of the form to Department representatives during the implementation verification site visit. Producers or landowners may submit a substantially similar form if it contains the following information for the Enrolled parcel(s): 
(a) Manual of Best Management Practices in which the producer is enrolled, including the identification of separate commodities if there are multiple enrollments under a specific manual;
(b) Month(s) and year(s) that nutrient application occurred;
(c) Type of nutrient source utilized;
(d) Total amount of nitrogen applied in pounds;
(e) Total amount of phosphorus as P2O5 applied in pounds; and,
(f) Total acreage over which nitrogen or phosphorus as P2O5 was applied.
(5)(2) No change.
(6)(3) For the Producers or Landowners described below in paragraph (a), (b), or (c), verification of implementation of the Applicable BMPs Best Management Practices will be confirmed by:
(a) through (b) No change. 

(c) Compliance with the requirements of proprietary certifications issued by Department qualified non-governmental entities as provided in subsection (8) (5).
(7)(4) A Producer’s or Landowner’s proof of compliance with any of the permits, agreements, or certifications presented by the issuing agency, as provided in subsection (6) (3), shall be made available to the Department upon request.
(8)(5) Entities seeking to issue proprietary certifications for use in accordance with paragraph (6) (3)(c), must request a qualification review by the Department’s Office of Agricultural Water Policy. Applicants will be required to demonstrate the following qualification requirements:
(a) through (f) No change.
(9)(6) Implementation verification of Best Management Practices for Silviculture shall be provided in accordance with Chapter 5I-6, F.A.C.

Rulemaking Authority 403.067(7)(c)2., 403.067(7)(d)2.c., 570.07(10), 570.07(23) FS. Law Implemented 403.067(7)(d)2.c. FS. History‒New 11-1-17, Amended       .
 
5M-1.009 Best Management Practices Implementation Assistance.
(1) The Department will provide implementation assistance to Enrolled Producers or Landowners as follows:
(a) If the implementation verification site visit status assessment described in subsection 5M-1.008(1), F.A.C., indicates that an Enrolled Producer has not achieved proper full implementation of Applicable BMPs Best Management Practices (BMPs), the Department will work in cooperation with the Producer or Landowner to identify corrective measures to be taken as soon as practicable to achieve proper full implementation of Applicable BMPs. The identification of corrective measures will include the setting of expectations and for the time required to complete them. If the Producer is not the Landowner, the Landowner will be notified that corrective measures have been identified for the Producer’s implementation.
(b) If the Producer does not fully implement the identified corrective measures within the established timeframe, the Department will issue a letter of non-compliance identifying work in cooperation with the Producer and Landowner, if the Producer is not the Landowner, to identify remedial measures to be taken by the Producer and, if necessary, the Landowner to achieve proper full implementation of Applicable BMPs. The identification of remedial measures will include setting of expectations and for the time required to complete them. A Producer or Landowner that fails to implement the identified remedial measures will be subject to subsection (2).

(c) In no case shall the overall timeframe for completion of corrective and remedial measures extend beyond the date of the next implementation verification site visit.
(d)(c) A Producer or Landowner that does not cooperate with the Department to identify or implement corrective or remedial measures will be subject to subsection (2).
(2) The Department will notify DEP within 60 days after the date of scheduled completion of remedial measures identified pursuant to paragraph (1)(b), of any Enrolled Producer or Landowner that refuses or fails to properly implement Applicable BMPs.
(3) No change.

Rulemaking Authority 403.067(7)(c)2., 403.067(7)(d)2.c., 570.07(10), 570.07(23) FS. Law Implemented 403.067(7)(d)2.c. FS. History‒New 11-1-17, Amended        .
NAME OF PERSON ORIGINATING PROPOSED RULE: Christopher Pettit, Director, Office of Agricultural Water Policy
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Commissioner of Agriculture Nicole Fried
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: January 4, 2021
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: October 16, 2020
