64B13-3.008 Corporate, Lay, and Unlicensed Practice of Optometry Prohibited.

(1) By its enactment of Chapter 463, Florida Statutes, the legislature has determined that the public health and welfare is best protected when only those individuals who have graduated from an accredited school or college of optometry approved by the Board, and who have been tested and licensed as meeting the minimum requirements for safe practice, are permitted to engage in the practice of optometry.

(2) No corporation, lay body, organization, or individual other than a licensed practitioner shall engage in the practice of optometry through the means of engaging the services, upon a salary, commission, or other means or inducement, of any person licensed to practice optometry in this state.

(3) No licensed practitioner shall engage in the practice of optometry with any corporation, organization, group or lay individual.

(4) Notwithstanding subsections (2) and (3) above, a licensed practitioner may associate with a multidisciplinary group of licensed health care professionals, the primary objective of which is the diagnosis and treatment of the human body. A licensed practitioner may also employ, or form a partnership or professional association with, other Florida licensed practitioners, or with other licensed health care professionals, the primary objective of whom is the diagnosis and treatment of the human body. A licensed practitioner may also be a contract provider for health maintenance organizations.

(5) No licensed practitioner shall enter into any agreement which limits or adversely affects the licensed practitioner’s independent professional judgment and responsibility, or which allows, permits, or facilitates any entity which itself is not a licensed practitioner to practice optometry, to offer optometric services to the public through the licensed practitioner, or to control through any means whatever any aspect of the practice of optometry. The professional judgment of the licensed practitioner must be exercised solely for the benefit of his/her patients, and shall be free from any compromising control, influences, obligations, or loyalties.

(6) For the purposes of this rule, “licensed practitioner” shall mean a person who is a primary health care provider licensed to engage in the practice of optometry under the authority of Chapter 463, Florida Statutes.

(7) For the purposes of this rule, “other means or inducement” shall include the provision of equipment or leased space to a licensed practitioner, if the provision of such equipment or leased space is dependent upon the licensed practitioner’s agreement to or forbearance of any term or condition relative to his/her practice of optometry.

(8) For the purposes of this rule, “entity which itself is not a licensed practitioner” shall refer to any corporation, lay body, organization, individual, or commercial or mercantile establishment which is not a licensed practitioner or which is not comprised solely of licensed health care professionals, the primary objective of whom is the diagnosis and treatment of the human body.

(9) For the purposes of this rule, “control” shall mean to exercise authority or dominating influence over; having the authority or ability to regulate, direct, or dominate.

(10) For the purposes of this rule, the terms “any aspect of the practice of optometry” and “any term or condition relative to his/ her practice of optometry” shall include:

(a) The type, extent, availability, or quality of optometric services;

(b) The type of ophthalmic materials available, prescribed, or dispensed;

(c) Files and records relating to patients and the optometric practice;

(d) Optometric prescriptions;

(e) Scheduling and availability of optometric services;

(f) Time limitations on patient examinations;

(g) Volume of optometric patients;

(h) Fee schedules for optometric services and materials, and the establishment thereof, including billing methods; and

(i) Information disseminated to the public regarding optometric services.

(11) Except as permitted by Section 542.33, Florida Statutes, licensed practitioners are prohibited from agreeing to any contract in restraint of trade. Licensed practitioners are prohibited from agreeing not to compete in the provision of optometric services with any entity which is not itself a licensed practitioner, or which is not licensed or otherwise permitted by law to provide the services which are the subject of the agreement not to compete.

(12) For the purposes of this rule, “optometric services” shall mean any professional service included within the meaning of “optometry” as defined in Section 463.002(5), Florida Statutes.

(13) Provided he/she is otherwise in compliance with Section 463.014, Florida Statutes, and the Board rules promulgated thereunder, a licensed practitioner may, pursuant to Section 463.014(1)(c), Florida Statutes, physically locate his/her professional practice in or on the premises of a commercial or mercantile establishment.

(14) For the purposes of this rule, “commercial or mercantile establishment” shall include an establishment in which the practice of opticianry is conducted pursuant to Chapter 484, Part I, Florida Statutes, and an establishment in which optical goods are sold.

(15) The following shall constitute evidence that the licensed practitioner has violated Section 463.014, Florida Statutes:

(a) Holding him/herself out to the public, or allowing him/herself to be held out to the public, as available to render professional services in any manner which states, implies, or suggests that the licensed practitioner is professionally associated or affiliated with, or employed by, an entity which itself is not a licensed practitioner;

(b) Entering into any agreement (whether written or oral) which allows, permits, or facilitates any entity which itself is not a licensed practitioner to practice optometry, to offer optometric services to the public, or to control through any means whatever any aspect of the practice of optometry;

(c) Failing to maintain full and independent responsibility and control over all files and records relating to patients and the optometric practice as prescribed by Rule 64B13-3.003, F.A.C.;

(d) Agreeing not to compete in the provision of optometric services with any entity which is not itself a licensed practitioner, or which is not licensed or otherwise permitted by law to provide the services which are the subject of the agreement not to compete;

(e) Failing to maintain full and independent responsibility and control over information disseminated to the public regarding optometric services provided by the licensed practitioner, except in the case of an association, partnership, or employment relationship permitted pursuant to Sections 463.014(1)(a) and (b), Florida Statutes;

(f) Allowing, permitting, encouraging, forbearing, or condoning any advertisement, including those placed in a newspaper, magazine, brochure, flier, telephone directory, or on television or radio, which implies or suggests that the licensed practitioner is professionally associated or affiliated with an entity which itself is not a licensed practitioner;

(g) Occupying or otherwise using professional office space in any manner which does not clearly and sufficiently indicate to the public that his/her practice of optometry is independent of and not associated or affiliated with an entity which itself is not a licensed practitioner;

(h) Using or employing office staff in any manner that implies or suggests that the licensed practitioner is professionally associated or affiliated with an entity which itself is not a licensed practitioner;

(i) Occupying or otherwise using professional office space where the entrance to the commercial or mercantile area in which the licensed practitioner’s practice is located fails to sufficiently identify that the licensed practitioner is practicing his or her profession independent of, and not associated or affiliated with, an entity which itself is not a licensed practitioner;

(j) Failing to have a telephone listing and number that is separate and distinct from that of an entity which itself is not a licensed practitioner;

(k) Answering the telephone, or allowing the telephone to be answered, in a manner that does not clearly and distinctly identify his/her independent optometric practice, or in a manner that implies or suggests that the licensed practitioner is professionally associated or affiliated with an entity which itself is not a licensed practitioner;

(l) Agreeing to any provision of a lease or space agreement (whether oral or written) that in any way impairs, limits, or restricts the licensed practitioner’s full and independent professional judgment and responsibility;

(m) Accepting reduced rent or lease payments based upon the number of patients examined or treated or based upon the number of prescriptions written;

(n) Agreeing to any arrangement for the furnishing of equipment, supplies, or office staff that in any way impairs, limits, or restricts the licensed practitioner’s full and independent professional judgment and responsibility;

(o) Failing to maintain full and independent control and discretion over fees charged to patients for optometric services and materials, including billing methods, except in the case of an association, partnership, or employment relationship permitted pursuant to Sections 463.014(1)(a) and (b); Florida Statutes, or

(p) Accepting a commission for the writing or filling of any optometric prescription.

(16) For the purpose of this rule, “full and independent” shall mean total and complete; and free from the influence or control of another.
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