Notice of Proposed Rule

ADMINISTRATION COMMISSION
RULE NOS.:
RULE TITLES:

28-42.001
Scope and Applicability of Chapter

28-42.002
Time Periods

28-42.003
Filing Documents

28-42.004
Initiation of an Appeal

28-42.005
Executive Office of the Governor Procedures Upon Receipt of an Appeal

28-42.006
Withdrawal of Appeals

28-42.007
Budget Analysis

28-42.008
Budget Hearing

28-42.009
Administration Commission Hearing and Final Order

PURPOSE AND EFFECT: The Commission is proposing to create the system by which a municipal law enforcement agency may take an appeal from a municipal budget process which results in an alleged reduction to the operating budget of the agency. These new rules will outline the parties to the appeal and the responsibilities of the parties and the Commission in resolving the appeal.

SUMMARY: The proposed rules implement 166.241, F.S., which confers the duty upon the Administration Commission to decide appeals from municipal budget proceedings regarding alleged reductions to a municipal law enforcement agency's operating budget. The proposed rules establish the parties to the proceedings and the process for submission, evaluation, and resolution of appeals.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The nature of the rule and the preliminary analysis conducted to determine whether a SERC was required, determined that a SERC was not necessary and that the rule amendment will not require ratification by the Legislature. The proposed rulemaking will not have an adverse impact or effect regulatory costs in excess of $1 million within five years as estimated in Sections 120.541(2)(a)1., 2., and 3., F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 14.202 F.S., 166.241 F.S.
LAW IMPLEMENTED: 166.241(4)-(5) F.S.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Barbara Leighty, Office of the Governor, The Capitol, Room 1802, Tallahassee, Florida 32399-0001, (850)717-9432, Barbara.leighty@laspbs.state.fl.us.

THE FULL TEXT OF THE PROPOSED RULE IS:

CHAPTER 28-42
Municipal Law Enforcement Agency Budget Appeal Process

28-42.001 Scope and Applicability of Chapter.
The rules in this Chapter 28-42, F.A.C., shall govern the receipt and disposition of all municipal law enforcement agency budget appeals under section 166.241 F.S.  
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.

28-42.002 Time Periods.
In computing any period of time prescribed or allowed by these rules the time period shall be calculated in accordance with Rule 28-106.103, F.A.C.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. History-New___________.

28-42.003 Filing Documents.
All documents, including the initial petition, shall be filed electronically. 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.

28-42.004 Initiation of an Appeal.

(1) Parties. The Petitioner shall be either the state attorney for the judicial circuit in which the municipality is located or a member of the governing body who objects to the funding reduction. The Respondent shall be the governing body of the municipality.   

(2) Filing the Petition. When a Petitioner files an appeal, he or she shall do so by completing Form AC-MLEBA XXX, Petition Packet, and filing electronically with the Administration Commission. Form AC-MLEBA XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of the form is 09/2021. The Petitioner shall direct the petition to the Secretary of the Administration Commission within the Executive Office of the Governor and shall serve a copy of the petition on the governing body of the municipality or the clerk of the circuit court of the county in which the municipality is located.  

(3) Filing a Reply. The Respondent may file a reply electronically within five working days after service. The reply must set forth the budget requested by the municipal law enforcement agency, if a request was submitted, and the budget approved by the governing body, and must list the specific reductions the governing body made to the law enforcement agency’s operating budget. The reply must also fully address the reasons or grounds for the appeal stated by the Petitioner. The Respondent should direct the reply to the Secretary of the Administration Commission within the Executive Office of the Governor.

(4) The Secretary of the Administration Commission and his or her staff may request additional budgetary information from the current fiscal year or the two previous fiscal years including draft budgets, budget amendments, or budget meeting minutes. 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.

28-42.005 Executive Office of the Governor Procedures Upon Receipt of an Appeal.

(1) Receipt. Upon receipt of an appeal, the case will be assigned to staff in the Executive Office of the Governor. 

(2) Transmittal of Appeal Petition to Respondent. The Petitioner shall serve the petition on the Respondent as outlined in Rule 28-42.004. The Petitioner shall thereafter submit Form AC-MLEBA XXX, Certificate of Service, to the Secretary of the Administration Commission. Form AC-MLEBA XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021.

(3) Upon receipt of a reply or in the instance of a lapse of time for filing a reply, the Secretary of the Administration Commission shall send electronically to the Petitioner and the Respondent an acknowledgment of receipt of the appeal and shall provide contact information for the assigned staff.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. History-New___________.

28-42.006 Withdrawal of Appeals.
After an appeal has been filed with the Commission, Petitioner has the right to withdraw the appeal any time before the hearing with the Administration Commission. Withdrawal shall be requested through an electronic filing signed by the Petitioner. After receiving the request for withdrawal, the Secretary shall order the appeal dismissed.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.

28-42.007 Budget Analysis. 

(1) Scope of Analysis. Analyses shall be limited to the issues of the appeal, but shall include: (1) a comparison of the municipal law enforcement agency’s data and staffing for the year in question compared to previous years; and (2) a comparison of the municipal law enforcement agency’s budget to other entities’ budgets within the municipality.

(2) Comparison to Other Fiscal Years. The assigned staff shall determine whether the governing body of the municipality reduced the operating budget of the municipal law enforcement agency. The staff shall compare law enforcement data and staffing for the two previous years and shall compare this data to the year at issue.

(3) Comparison with Other Entities’ Budgets. The assigned staff shall determine whether the governing body of the municipality disproportionately reduced the budget of the municipal law enforcement agency as compared to other entities included in the municipal budget. The staff shall compare budget data from two previous years as well as the year being appealed and compare this data to data from other entities within the municipality.

(4) Factual Disputes. Factual disputes that arise during the appeal process will be resolved by the Administration Commission.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.

28-42.008 Budget Hearing.

(1) Notice. After receiving all of the required information from the parties, the assigned staff shall prepare a Memorandum for the Petitioner and Respondent which includes: (a) the date and location of the budget hearing; and (b) a summary of the individual issues under appeal. Additionally, the staff will notice the hearing in the Florida Administrative Register at least seven days prior to the date of the hearing.

(2) Panel. The budget hearing panel shall consist of three staff members from the Executive Office of the Governor. Additionally, each of the Cabinet offices may send a representative to sit on the panel.

(3) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time for the panel to ask questions.

(4) Reports. After the hearing, the Secretary of the Administration Commission shall compile a report with the panel’s findings and recommendations and submit it to the members of the Administration Commission. 

(5) Waiver of Hearing. The parties may waive the budget hearing by each signing and filing electronically with the Secretary of the Administration Commission Form AC-MLEBA XXX, Waiver of Budget Hearing. Form AC-MLEBA XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021. The parties must agree to waive the hearing. If the parties waive the hearing, the budget hearing panel shall base its findings and recommendations on the pleadings. The Secretary of the Administration Commission shall compile a report and submit it to the members of the Administration Commission.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. History-New___________.

28-42.009
Administration Commission Hearing and Final Order.

(1) Notice. After the budget hearing, the assigned staff shall request a date from the Clerk of the Administration Commission for the appeal to be placed on the Administration Commission agenda within 30 days of the Commission receiving the budget panel hearing report from the Secretary. The staff shall send electronically a letter to the Petitioner and Respondent outlining the panel’s recommendations, the date, time, and location of the meeting of the Administration Commission, and the format for the meeting. The staff shall submit to the Clerk of the Administration Commission an agenda item summary.

(2) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time for the panel to ask questions.

(3) Disposition and Final Order. Before the close of the hearing, the Administration Commission shall decide the appeal in accordance with section 166.241(5) F.S. After the hearing, the Secretary of the Administration Commission shall prepare a final order which incorporates the disposition of the Commission. The Secretary shall send the final order to the Clerk of the Administration Commission for final rendering and shall serve a copy of the order on the parties.
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS.  History-New___________.
NAME OF PERSON ORIGINATING PROPOSED RULE: Chris Spencer, Secretary, Administration Commission

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Administration Commission

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: June 15, 2021

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: June 7, 2021
