Miscellaneous
OTHER AGENCIES AND ORGANIZATIONS
Hillsborough County Public Schools
EMERGENCY RULE OF THE SCHOOL BOARD OF HILLSBOROUGH COUNTY

WHEREAS, Article IX, § 1 of the Florida Constitution provides for a uniform, efficient, safe, secure, and high-quality system of free education; and

WHEREAS, To achieve a uniform, efficient, and safe school system, the Florida Constitution created school boards (Art. IX); and

WHEREAS, The Florida Constitution grants the school boards the right to “operate, control, and supervise all free public schools.” See Art. IX, § 4 (Fla. Const.); and 

WHEREAS, The School Board of Hillsborough County, Florida (the “School Board”) is a duly elected body; and

WHEREAS, The School Board is responsible for the “proper attention to health, safety, and other matters relating to the welfare of students.” Fla. Stat. § 1001.42(8)(a); and

WHEREAS, The School Board also has supplemental powers to “adopt programs and policies to ensure appropriate response in emergency situations.” Fla. Stat. § 1001.43(7); and

WHEREAS, Hillsborough County Public Schools is the seventh largest school district in the United States with approximately 214,920 number of students and approximately 24,596 number of staff; and

WHEREAS, The School Board of Hillsborough County values the health, safety, and welfare of its students and the district staff; and 

WHEREAS, The Delta variant of COVID-19 has been shown to be highly transmissible; and

WHEREAS, the Governor of Florida issued Executive Order 21-175 which in part directed the Florida Department of Health and the Florida Department of Education to immediately execute emergency rule to ensure safety protocols for controlling the spread of COVID-19 in schools; and

WHEREAS, The Florida Department of Health executed Emergency Rule 64DER21-12 which provides in part “Students may wear masks or facial covering as a mitigation measure; however, the school must allow for a parent or legal guardian of the student to opt-out the student from wearing a face covering or mask”; and

WHEREAS, The 2021-2022 school year began on August 10, 2021 in Hillsborough County; and

WHEREAS, As of August 18, 2021 the school district released the following information showing 10,384 students in isolation or in quarantine and 338 employees in isolation or quarantine; and

WHEREAS, Based on the large number of quarantines and cases, there was an immediate danger to public health, safety, and welfare that required emergency action; and

WHEREAS, The Chair of the School Board called an Emergency meeting of the School Board to immediately address the emergency; and

WHEREAS, The School Board of Hillsborough County met in Emergency session on August 18, 2021; and

WHEREAS, The School Board of Hillsborough County heard from the Hillsborough County Department of Health and medical experts and doctors from Tampa General Hospital; and
WHEREAS, The Hillsborough County Department of Health provided data about the spread of COVID-19 in Hillsborough County that is attached to this Rule as Exhibit A; and

WHEREAS, The first week of school in August 2020, 51 students and 17 staff reported a positive COVID-19 diagnosis; and

WHEREAS, The first week of school in August 2021, 307 students and 59 staff reported a positive COVID-19 diagnosis; and

WHEREAS, Of the approximately 214,920 number of students within the district, 14.7% are under the age of 12, and therefore, not eligible for the vaccine at this time (in addition to other, older students, who may not be able to take the vaccine for reasons unrelated to their age); and

WHEREAS, The doctors and medical experts from Tampa General testified that the wearing of masks and vaccines are the most effective tools for controlling the spread of COVID-19 in schools; and

WHEREAS, Vaccination and masks are the most effective practice to mitigate any type of transmission in the school setting. Masks protect the wearer and those around them by protecting against the transmission of large droplets from child to another. 

WHEREAS, Mask usage is beneficial to keeping children in school for in-person learning because when two students both wear masks and one tests positive for COVID-19, this is not considered a close contact, thereby eliminating the need for the student who did not test positive for COVID-19 to quarantine; and

WHEREAS, The U.S. Food & Drug Administration (“FDA”) previously stated: “There is no adequate, approved, and available alternative to the emergency use of face masks for source control by the general public … to help prevent the spread of the virus due to face mask shortages during the COVID-19 pandemic”; and

WHEREAS, The 7-day average positivity rate for COVID-19 in Hillsborough County as of August 14 is 21.73%; and

WHEREAS, On August 14, 2020, the 7-day average positivity rate in Hillsborough County was 8.65%; and

WHEREAS, The Re-opening Plan for Hillsborough County Public Schools in the 2020-2021 school year approved by the state had a mandatory facial covering requirement with an opt-out option for parents with a medical certification (The medical certification form is attached as Exhibit B); and 

WHEREAS, The School Board of Hillsborough County adopted the same facial covering requirement previously approved by the state during a time when the positivity rate was much lower than it is currently (The Districts Reopening Plan for 20-21 is attached as Exhibit C); and

WHEREAS, The School Board’s mandatory facial covering requirement from the Re- opening Plan for Schools in the 2020-2021 approved plan was found to be constitutional. See Levonas, et al., v. Hillsborough County School Board, Florida and Superintendent Addison Davis, Case No. 20-CA-6542 (Fla. 13th Cir. Ct., Dec. 15, 2020) (The case is attached as Exhibit D); and

WHEREAS, The district will honor, to the greatest extent possible, the medical exemptions of the students who opted out of the facial covering requirement last school year so those parents will not have to complete a new form; and

WHEREAS, The Emergency Rule executed by the Department of Health does not prohibit the requirement of a medical certification for opting out; and 

WHEREAS, The Emergency Rule adopted by the School Board of Hillsborough County gives the decision opting out of the facial covering requirement to the parent with a medical certification; and

WHEREAS, Masks are not considered medical devices or medical treatment; (See Levonas); and

WHEREAS, The Center for Disease Control (“CDC”) recommends children in schools wear facial coverings indoors (The CDC Guidelines are attached as Exhibit E).

NOW, THEREFORE, THE SCHOOL BOARD OF HILLSBOROUGH COUNTY ENACTS THE FOLLOWING EMERGENCY RULE PURSUANT TO SECTION 120.54 FLORIDA STATUTES:

                    I.                        Subject to the medical exception below that a parent may choose to utilize to opt-out of this Rule, all individuals, including students, teachers, staff, and employees, shall wear a facial covering that covers both the nose and mouth at all times while at or inside any building, facility, or bus or other vehicle owned, leased, or operated by the School Board.

                 II.                        Medical Exemption. A face mask will not be required when a face covering would cause an impairment due to an existing health condition (medical certification required). In order for a student to claim an exemption due to an existing health condition, the district will require medical certification from a licensed health care provider that the student has a medical, physical or psychological condition that prevents the student from being able to safely wear a face covering, and description of the medical reason.

a.                   The Face Covering Medical Exemption Form is attached hereto as Exhibit B.

b.                  Students with an approved exemption from on file from the 2020-2021 school year are not required to file a new exemption form for the 2021-2022 school year.

              III.                        Duration of Emergency Rule. This Emergency Rule was approved by the School Board on August 18, 2021, for the thirty-day period commencing on Thursday, August 19, 2021 through and including Friday, September 17, 2021.

Basis for Emergency Rule. This Emergency Rule is based upon the School Board’s findings at the Emergency Session held August 18, 2021, including, but not limited to, the number of students and staff in isolation and quarantine, the testimony from the doctors and medical experts from Tampa General and Florida Department of Health, who testified that the wearing of masks and vaccines are the most effective tools for controlling the spread of COVID-19 in schools, and the extremely concerning daily increase in students, teachers, and staff testing positive with COVID-19 or subject to quarantine.
