Notice of Proposed Rule

DEPARTMENT OF MANAGEMENT SERVICES
Division of Building Construction
RULE NOS.:
RULE TITLES:

60D-5.004
Prequalification Requirements and Procedures
60D-5.0041
Waiver of Bond Requirements
PURPOSE AND EFFECT: To update the prequalification requirements for award of contract in Rule 60D-5.004, F.A.C., and update Rule 60D-5.0041, F.A.C., to conform to Chapter 2020-173, L.O.F.
SUMMARY: The proposed amendment of Rule 60D-5.004, F.A.C., removes the requirement that no less than 15% of construction work must be performed by the contractor’s own employees. The proposed amendment of Rule 60D-5.0041, F.A.C., reduces the retainage percentage for construction contracts with the state, consistent with Chapter 2020-173, L.O.F.
SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The nature of the rule and the analysis conducted to determine whether a SERC would be required.
Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.
RULEMAKING AUTHORITY: 255.05, 255.29, F.S.
LAW IMPLEMENTED: 255.05, 255.051, 255.29, F.S.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Monika Pitts, 4050 Esplanade Way, Tallahassee, Florida 32399; Monika.Pitts@dms.fl.gov; (850)413-9577.
THE FULL TEXT OF THE PROPOSED RULE IS: 
60D-5.004 Prequalification Requirements and Procedures.

(1) No change. 

(2)(a) No change.

(b) Prequalifications for award of the contract on Levels Four and Five Contracts.

1. Requirements: any bidder that has submitted a bid on Levels Four and Five contracts must satisfy the following requirements as judged by the Agency in order to be eligible for award of the contract for construction.

a. through f. No change.

g. Work force – On Level Five projects, the contractor must agree to perform no less than 15% of the construction work utilizing its own employees.
g. h. Firm experience – On Level Five projects, the contractor must have successfully completed no less than two projects of similar size and complexity within the last three years.

h.i. Supervisor – On Level Five projects, the contractor must agree to provide field (on-site) supervision (through a named superintendent) for all trade subcontractors on the project. In addition, the contractor shall assign and name a supervisory employee to provide scheduling direction to the entire project. Supervisory employees (including field superintendents, foreman and schedulers at all levels) must have been employed in a supervisory (leadership) capacity of a substantially equivalent level on a similar project for at least two years within the last five years. The contractor shall include a resume of experience for each of those proposed supervisory employees.

i.j. Any specific expertise and experience the contractor’s staff has to perform a project requiring unique or specialized capabilities.

2. No change.

(3) On or before xx/xx, 2026, the Department shall initiate a review of this rule to determine if it is duplicative, outdated, obsolete, overly burdensome, or imposes excessive costs, and thereafter amend the rule as necessary.
Rulemaking Authority 255.29 FS. Law Implemented 255.05, 255.051, 255.29 FS. History–New 5-26-76, Amended 6-7-77, 7-14-
81, 7-7-83, 9-2-85, Formerly 13D-11.04, Amended 1-1-87, 11-5-91, Formerly 13D-11.004, Amended 8-28-96, 9-22-99, 12-3-14,     ______.
 

60D-5.0041 Waiver of Bond Requirements.
(1) No change.
(2)(a) No change.
(b) In case of default by the contractor, the laborers, materialmen, and subcontractors, as defined in Section 713.01, F.S., making claims for unpaid bills, will be paid from the five ten percent (5 10%) retainage on a pro rata basis as follows:
1. The sum of all claims made shall be divided into each individual claim thereby deriving a percentage value for each claim. The total retainage will then be multiplied by the percentage value and the result shall be the pro rata share of the retainage to be paid to the claimant; however, the payment shall not be more than the claim.
2. through 7. No change. 
(3) On or before xx/xx, 2026, the Department shall initiate a review of this rule to determine if it is duplicative, outdated, obsolete, overly burdensome, or imposes excessive costs, and thereafter amend the rule as necessary.
Rulemaking Authority 255.05, 255.29 FS. Law Implemented 255.05, 255.29 FS. History–New 5-26-76, Amended 6-7-77, 7-14-81, Formerly 13D-11.04(3), Amended 7-7-83, Formerly 13D-11.041, Amended 6-11-86, 11-5-91, Formerly 13D-11.0041, Amended 8-28-96, 12-3-14,      .
NAME OF PERSON ORIGINATING PROPOSED RULE: Tom Berger, Director, Division of Real Estate Development and Management
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: J. Todd Inman, Secretary, Department of Management Services
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: November 16, 2021
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: October 29, 2020
