Notice of Proposed Rule

DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
Board of Cosmetology
RULE NO.:
RULE TITLE: 

61G5-30.001
Disciplinary Guidelines

PURPOSE AND EFFECT: The Board proposes a rule amendment that provides notice to the public of the penalties that may be imposed for violations of Chapters 455 and 477, F.S., and cosmetology rules.

SUMMARY: This rule amendment clarifies violations, updates and clarifies penalties, and adds guidelines for statutory penalties that were not included in the existing rules.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: During discussion of the economic impact of this rule at its Board meeting, the Board concluded that this rule change will not have any impact on licensees and their businesses or the businesses that employ them. The rule will not increase any fees, business costs, personnel costs, will not decrease profit opportunities, and will not require any specialized knowledge to comply. This change will not increase any direct or indirect regulatory costs. Hence, the Board determined that a Statement of Estimated Regulatory Costs (SERC) was not necessary and that the rule will not require ratification by the Legislature. No person or interested party submitted additional information regarding the economic impact at that time.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 455.2273, 477.016 FS.
LAW IMPLEMENTED: 455.2273, 477.029(2) FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Krista Woodard, Executive Director, Board of Cosmetology, 2601 Blair Stone Road, Tallahassee, Florida 32399-0783, Krista.Woodard@dbpr.state.fl.us
THE FULL TEXT OF THE PROPOSED RULE IS:

61G5-30.001 Disciplinary Guidelines.
(1) The Board shall act in accordance with the following guidelines when it finds the enumerated violations in disciplinary cases. The Board shall impose a penalty within the range of each applicable disciplinary violation set forth below unless the Board finds one or more an aggravating or mitigating circumstances, in which case the Board may deviate from the guideline penalty. A penalty shall be imposed for each separate violation and/or offense. The penalty range indicated is for a single offense. A second or subsequent offense refers to a violation in which prior action has been taken by the Department either in the form of a citation, as set forth in Section 455.224, F.S. and Rule 61G5-30.004, or as prior discipline before the Board. Refer to the statutory and rule citations for a full description of each violation.
	(2) VIOLATION
	PENALTY RANGE
For first and subsequent offenses unless otherwise indicated.

	(a) A person without an active license or registration who engages in the practice of, or holds oneself out to practice, cosmetology or a specialty.Unlicensed cosmetology or specialty practice.
(Section 477.0265(1)(a) or 477.029(1)(a), F.S.)
	1. For a person an individual who was never licensed or otherwise authorized to practice, or whose license or registration has been revoked, a fine of $500. 
2. For a licensee or registrant who fails to properly renew and continues to provide services, a fine of $10050 for every month or partial month during which the individual was delinquent, unlicensed, or unregistered, up to a maximum of $500. A second delinquent offense shall include suspension for 60 days upon renewal, and a third offense shall include suspension for 90 days upon renewal, revocation, or denial of license. 
3. For a person who provides services with a suspended license or registration, a fine of $500. A second offense shall include a consecutive suspension for up to 90 days. A third offense shall include a consecutive suspension for up to one year and/or revocation.

	(b) Operating an unlicensed salon or a salon otherwise not duly licensed; salon operating without a license.Unlicensed Salon and Delinquent Salon License.
(Section 477.0265(1)(b)1., or 477.029(1)(b), or 477.025(1) F.S.)
	1. For a salon that which has never been licensed, or for which the salon license has been suspended or revokedexpired, a fine of $500. 
2. For a salon in which the license which has become delinquent, a fine of $10050 for every month or partial month of delinquency during which the salon has operated, up to a maximum total of $500. 
3. For a salon operating on a suspended license, aA fine of $500 and/or a consecutive suspension for up to 60 days. A second or subsequent violation shall include suspension for up to one year or revocation.
2. For a salon operating on a revoked license: A fine of $500 and/or refusal to certify to the department an application for licensure.

	(c) A licensed salon or a person operating a salon that permits Permitting a person without a license or registration, unless exempt, to perform cosmetology services or any specialty services in the a salon.
(Section 477.0265(1)(b)2., F.S., or Rule 61G5-20.001, F.A.C.)
	1. For a violation involving a person providing services who was never licensed or registered in Florida, or whose license or registration has been suspended or revoked, a fine of $250 to $500.  The second and subsequent offenses shall include salon suspension for up to 60 days or revocation.
2. For a violation involving a person providing services who failed to properly renew or whose exemption has terminated, a fine of $10050 for every month or partial month during which the violation took place, up to a maximum of $500.

	(d) A salon that permits Permitting an employee without a valid, active license or registration to practice cosmetology or a specialty without being duly licensed, registered, or otherwise authorized.
(Section 477.0265(1)(c)(d) or 477.029(1)(c), F.S.)
	1. For employing a person who was never licensed or registered in Florida, whose license is suspended or revoked, or who is not exempt, a fine of $250 to $500. A second offense shall include suspension for up to 60 days. A third offense shall include suspension for up to one year or revocation. 
2. For employing a person who failed to properly renew or whose exemption has terminated, a fine of $10050 for every month or partial month during which the person was employed, up to a maximum of $500. A second offense shall include suspension for up to 60 days. A third offense shall include suspension for up to one year or revocation. 
 

	(e) A person or salon who oObtains or attempts to obtain a license or registration for money, other than the required fee, or any other thing of value, or by fraud, fraudulent misrepresentations, or the use of false or forged information. 
(Section 477.0265(1)(d), 477.028(1), 477.028(2), or 477.029(1)(e), F.S.)
	A fine of $500 and denial or revocation of, or refusal to certify to the department an application for, a salon or cosmetology license or specialty the license or registration.
 

	(f) A person who uses or attempts Using or attempting to use a suspended or revoked cosmetology license or specialty registration to practice cosmetology or a specialty.
(Section 477.0265(1)(e)(c) or 477.029(1)(g), F.S.)
	1. Suspended license: A fine of $500 and/or a consecutive suspension for up to one additional year of a cosmetology any license or specialty registration. issued pursuant to Chapter 477, F.S., and/or revocation for a third or subsequent offense.
2. Revoked license: A fine of $500 and/or refusal to certify to the department an application for licensure to practice the same professionor denial or revocation of license or registration.

	(g) A person who advertisesing or impliesying that skin care services are related to massage therapy, except as allowed by statute.
(Section 477.0265(1)(f), F.S.)
	A fine of $250100 to $200 for the first offense; a fine of $500 for subsequent offenses.

	(h) Use or possess a product containing a liquid nail monomer containing any trace of methyl methacrylate (MMA).
(Section 477.0265(1)(g), F.S.)
	1. A fine of $500 for the first salon offense and reinspection of the premises within two weeks of the issuance of the Final Order.
For a second salon offenses, a fine of $500 and suspension for up to 60 days with a reinspection of the premises prior to reinstatement of the license. For a third or subsequent salon offense, a fine of $500 and suspension for up to 90 days with a reinspection of the premises prior to reinstatement of the license, and/or revocation for a subsequent offense.
2.A fine of $500 for an individual offense.

	(i) Violate or refuse to comply with an Order of the Board or the Department.
(Section 477.029(1)(i), F.S.)
  License or registration obtained by fraud or false or forged evidence. 
(Section 477.028(1)(a), 477.028(2)(a) or 477.029(1)(e), F.S.)
	A fine of $500 and compliance within 30 days or within a time set by the Board.
A fine of $500 and revocation of the salon license, cosmetology license, or specialty registration.

	(j) A person or salon gGuilty of fraud, deceit, gross negligence, incompetency, or misconduct in the practice or instruction of cosmetology or a specialty, or in operation of the salon.
(Section 477.028(1)(b) or 477.028(2)(b), F.S.)
	1. For Fraud or Deceit – 
A fine of $200 to $500 and suspension for up to two years and/or revocation of the salon or license, cosmetology license, or specialty registration, or refusal to certify to the department an application for licensure to practice the same profession.
2. For Gross Negligence – 
A fine of $500 and suspension followed by supervised probation as determined by the Board, or revocation of the salon or cosmetology license, or specialty registration, or refusal to certify to the department an application for licensure to practice the same profession.
3. For Incompetency or Misconduct – 
For the first offense, a fine of $250 to $500 for the holder of a cosmetology license or specialty registration, and/or the owner of the salon, and the Board shall specify up to 6 hours of continuing education in addition to any other continuing education requirement.
For subsequent offenses, a fine of $500 and suspension or revocation and/or refusal to certify to the department an application for licensure to practice the same profession. 

	(k) A cosmetology or salon lLicense or specialty registration holder is guilty of aiding, assisting, procuring, or advising any unlicensed person to practice as a cosmetologist.
(Section 477.028(1)(c) or 477.028(2)(c), F.S.)
	A fine of $500250 for the first offense. A fine of $500 and/or  revocation or suspension for up to one year or revocation of salon license, cosmetology license, or specialty registration for a subsequent offense.

	(l) Person who presents the license of another as his or her own license.
(Section 477.029(1)(d), F.S.)
	A fine of $500 and a reprimand for the first offense. A fine of $500 for subsequent offenses and/or suspension or revocation, or refusal to certify to the department an application for licensure refusal to certify for licensure for a subsequent offense.

	(m) A person who iImpersonates any other licenseholder of like or different name.
(Section 477.029(1)(f), F.S.)
	A fine of $500 and a six 6 month suspension of any other license or registration held pursuant to Chapter 477, F.S., and/or refusal to certify to the department an application for licensure to practice the same profession.

	(n) Failure to meet or maintain salon facility safety, sanitary, building code, or fire code requirements. 
(Rule 61G5-20.002(2)(c), (d), F.A.C.)
	A fine of $100 to $500 and compliance within 60 days with reinspection; suspension of salon license upon failure to timely comply with facility requirements.

	(o) Failure to meet minimum salon requirements for cleanliness, disinfection procedures, and log book. 
(Rule 61G5-20.002(3), (6) F.A.C.)
	A fine of $100 per violation for up to three violations. A fine of $500 for four or more violations and suspension of the license pending successful reinspection prior to reinstatement of the license.

	(p) Salon operated in the same licensed space allocation with any other business; lack of permanent wall separating salon.
(Rule 61G5-20.002(4), F.A.C.)
	Suspension of salon license until compliant as evidenced by successful reinspection prior to reinstatement of the license.

	(q) Failure of a full or specialty salon to provide adequate floor space for services.
(Rule 61G5-20.002(5), F.A.C.)
	A fine of $100 for each individual noncompliant service area up to a maximum of $500 per inspection, with reinspection in two weeks; suspension until compliant after reinspection if not timely compliant.

	(r) Person or salon violation of required display of licenses, inspection sheets, and/or consumer notices.
(Rule 61G5-20.004, F.A.C.)
	A fine of $100 for each violation for the first offense; for subsequent offenses, a fine of $250 for each violation up to a maximum of $500.

	(s) Practicing beyond the scope of a cosmetology license or specialty registration as set forth in Chapter 477 F.S. or the rules adopted thereto.
(Section 455.227(1)(o), F.S.)
	A fine of $500 and/or suspension for up to six months for the first offense. For the second offense, a fine of $500 and/or suspension for up to one year. For a third or subsequent offense, a fine of $500 and suspension for one year and/or revocation of the license or registration under which the violation occurred.

	(t) Being convicted or found guilty of, or entering a plea of guilty or nolo contendere to, regardless of adjudication, a crime in any jurisdiction which relates to the practice of, or the ability to practice, a licensee’s profession.
(Section 455.227(1)(c), F.S.)
	A fine of $500 and/or revocation for the first or second offense. For a subsequent offense, a fine of $500 and/or suspension for up to six months of a salon or cosmetology license or specialist registration and/or revocation.

	(u) Failing to report in writing to the board within 30 days after the licensee is convicted or found guilty of, or entered a plea of nolo contendere or guilty to, regardless of adjudication, a crime in any jurisdiction. 
(Section 455.227(1)(c), F.S.)
	A fine of $100 for the first offense. For a second failure to report, a fine of $300. A fine of $500 for each subsequent failure to report.

	(v) Failing to report to the department any person who the licensee knows is in violation of the laws and rules of the department or the board. 
(Section 455.227(1)(t), F.S.)
	A fine of $500 for the first failure to report. For a second or subsequent failure to report, a fine of $500 and/or suspension of a salon, cosmetology, or specialist license or registration for up to six months.

	(w) Improperly interfering with an investigation or inspection authorized by statute, or with any disciplinary proceeding.
(Section 455.227(1)(r), F.S.)
	A fine of $500 and/or suspension for up to six months for the first or second offense. For subsequent offenses including up to revocation.

	(n) Violate or refuse to comply with:
	 

	(x) Violate or refuse to comply with 1. aAny provision of Chapter 455, F.S., or final order of the Board or the Department except as otherwise provided herein.;
(Section 477.029(1)(i), F.S.)
	A fine of $500 and/or suspension, revocation, or refusal to certify to the department for licensure.

	(y) Violate or refuse to comply with 2. aAny provision of Chapter 477, F.S., or a rule of the Board or the Department except as otherwise provided herein.;
(Section 477.029(1)(i), F.S.)
	A fine of $100 to $300200 for the first violation. A fine of $300 to $500 and/or suspension for up to 30 days for any subsequent violation. A fine of $500 and/or suspension or revocation of license or registration for a third or subsequent violation refusal to comply.

	3. Salon requirements subsections 61G5-20.002(3)-(7), F.A.C., relating to sanitation and safety; or
	A fine of $50 per violation for less than three violations. A fine of $250 for three to four violations. A fine of $500 for five or more violations, and suspension of the license with a reinspection prior to reinstatement of the license. A fine of $250 for a salon operating without proper disinfection practices.

	4. Display of documents Rule 61G5-20.004, F.A.C., relating to display of licenses and inspection sheets.
(Section 477.029(1)(h)-(i), F.S.)
	A fine of $100 for each violation for the first offense. A fine of $200 to $300 for each subsequent offense.


(3) Based upon consideration of the following factors, the Board may impose disciplinary action other than the penalties recommended above:
(a) Through (b) No Change.
(c) The number of prior complaints filed against the licensee;
(d) Through (l) No Change.
(m) Penalties imposed for related offenses under subsection (2)(1), above;
(n) Any other mitigating or aggravating circumstances.
(4) Through (5) No Change.
(6) In every case the Board imposes a monetary fine and/or assesses costs, it shall also suspend the Respondent’s license(s). However, to enable the Respondent to pay the fine, the suspension shall be stayed for the time period specified in the Board’s final order in accordance with Rule 61G5-17.016, F.A.C. If the fine and costs are is paid within that time period, the suspension shall not take effect; if the fine is not paid within that time period, then the stay shall expire and the suspension shall take effect. Thereafter, upon payment of the fine, the suspension shall be lifted.
Rulemaking Authority 455.2273, 477.016 FS. Law Implemented 455.2273, 477.013, 477.025, 477.0265, 477.028, 477.029(2) FS. History–New 10-20-86, Amended 10-18-87, 1-10-90, 1-30-92, 4-15-93, Formerly 21F-30.001, Amended 4-23-02, 5-29-06, 7-18-13, 11-22-20,_________________________.
NAME OF PERSON ORIGINATING PROPOSED RULE: Board of Cosmetology
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Board of Cosmetology
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: October 12, 2021
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: November 17, 2021
