Notice of Proposed Rule

DEPARTMENT OF ECONOMIC OPPORTUNITY
Division of Workforce Services
RULE NOS.:
RULE TITLES:

73B-20.003
Form of Appeal

73B-20.004
Place for Filing an Appeal or Request to Reopen

73B-20.005
Time for Filing Appeal

73B-20.022
Withdrawal

73B-20.0221
Dismissal

73B-20.025
Decision

PURPOSE AND EFFECT: The purpose of the rule revisions is to clarify existing appeal procedures and incorporate new appeal procedures with the effect of optimizing practicality and efficiency in the appeal process.

SUMMARY: The revisions to 73B-20.003 clarify the form of an appeal and what additional information should be included; the revisions to 73B-20.004 replace the email method of filing an appeal or request to reopen with a new online method, clarify the procedures when an appeal of an initial determination or request to reopen is submitted to the Reemployment Assistance Appeals Commission, update the information that a claimant must provide to access the CONNECT system, and change the title of the rule to “Method of Filing an Appeal or Request to Reopen”; the revisions to 73B-20.005 delete or modify outdated rule language, clarify the filing date for an appeal submitted by facsimile, provide the filing date for an appeal submitted through the new online method, and change the title of the rule to “Computation of Time”; the revision to 73B-20.022 replaces the email method of withdrawing an appeal with a new online method; the addition of 73B-20.0221 provides alternative grounds and procedures for dismissing an appeal; and the revisions to 73B-20.025 allow a written summary affirmance where the appellant has not expressed disagreement with the appealed determination, prescribe the referee’s duty in the event both parties are found equally credible or not credible, and clarify how a decision will be distributed.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The proposed rules to be amended establish procedures for hearings before the Office of Appeals and have no economic impact. A SERC has not been prepared by the agency. In so determining, the agency prepared a checklist for each rule to assess the necessity for a SERC. Based on this information at the time of the analysis and pursuant to Section 120.541, Florida Statutes, the rules will not require legislative ratification.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 443.012(11) FS.
LAW IMPLEMENTED: 443.151(3)(b); 443.151(4)(a) - (b)3., (d) FS.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Katie Sabo, Executive Senior Attorney, Reemployment Assistance Appeals Commission, 1211 Governors Square Blvd., Ste. 300, Tallahassee, FL 32301, (850)692-0157, katie.sabo@raac.myflorida.com.

THE FULL TEXT OF THE PROPOSED RULE IS:

73B-20.003 Form of Appeal.
(1) A wWritten statement that is responsive to and expresses notice of disagreement with an adverse determination or redetermination shall constitute an appeal.  A written statement that does not comply with this requirement is subject to dismissal as provided in Rule 73B-20.0221, F.A.C.  Preferably, an appeal should be filed by completing the Notice of Appeal form (DEO-A100(E) (English), Office of Appeals Notice of Appeal, Rev. 11/18, http://www.flrules.org/Gateway/reference.asp?No=Ref-10840; DEO-A100(S) (Spanish), Oficina de Apelaciones Aviso de Apelación, Rev. 11/18, http://www.flrules.org/Gateway/reference.asp?No=Ref-10841; DEO-A100(C) (Creole), Biwo Dapèl Avi Sou Apèl, Rev. 11/18, https://www.flrules.org/Gateway/reference.asp?No=Ref-10842), incorporated herein by reference, available at the Department’s website, http://www.floridajobs.org/RAforms.
(2) The notice of appeal should include the following information:
(a) The name, claimant identification number, and the last four digits of the social security account number of each claimant, if any, involved;
(b) The name and tax account number of each employer, if any, involved;
(c) The date, issue identification number, and subject matter of the determination;
(d) A concise statement of the reasons for disagreement with the determination;
(e) A concise statement of the reason the appeal is filed untimely, if applicable; and,
(f) Information related to the hearing, including: whether an interpreter is needed; whether a party will be represented and, if so, the telephone number of the representative; whether a party expects to call any witnesses and, if so, the telephone number(s) of the witness(es); and whether a party intends to use any documents or exhibits. A statement of hearing specifications as outlined in the Notice of Appeal form, including information regarding interpretation, witnesses, representation, and exhibits. 
(3) To assist a party in ensuring all of the information listed in subsection (2) is included, an appeal may be filed online as provided by subparagraph 73B-20.004(1)(a), F.A.C., or by completing the Notice of Appeal form (DEO-A100(E) (English), Office of Appeals Notice of Appeal, Rev. 11/18, http://www.flrules.org/Gateway/reference.asp?No=Ref-10840; DEO-A100(S) (Spanish), Oficina de Apelaciones Aviso de Apelación, Rev. 11/18, http://www.flrules.org/Gateway/reference.asp?No=Ref-10841; DEO-A100(C) (Creole), Biwo Dapèl Avi Sou Apèl, Rev. 11/18, https://www.flrules.org/Gateway/reference.asp?No=Ref-10842), incorporated herein by reference, available at the Department’s website, http://www.floridajobs.org/RAforms.  
(4)(3) Failure to include all of the information listed in subsection (2), will not constitute cause for rejection of the appeal, but may result in delay in processing the appeal and scheduling it for hearing.
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(4)(d) FS. History–New 5-22-80, Formerly 38E-5.03, Amended 8-20-86, 8-7-01, Formerly 38E-5.003, 60BB-5.003, Amended 10-4-12, 8-5-19,           .
73B-20.004 Method of Place for Filing an Appeal or Request to Reopen.
(1) Appeals or requests to reopen made filed pursuant to subsection 73B-20.017(4) or 73B-20.022(1), F.A.C., may be filed with the Office of Appeals: submitted to the central Office of Appeals email, RA.AppealsClerks@deo.myflorida.com; facsimile (FAX), (850)617-6504; courier service or in person, Caldwell Building, MSC #347, 107 East Madison Street, Tallahassee FL 32399-4143; or by mail, P.O. Box 5250, Tallahassee, FL 32399-5250; or
(a) Online via the Department of Economic Opportunity CONNECT system at http://www.floridajobs.org/Reemployment-Assistance-Service-Center or the Reemployment Assistance Help Center at https://FloridaJobs.org/RAHelpCenter;
(b) By facsimile (FAX), (850)617-6504; 
(c) By mail, P.O. Box 5250, Tallahassee, FL 32399-5250; or 
(d) By courier service or in person, Caldwell Building, MSC #347, 107 East Madison Street, Tallahassee, FL 32399-4143. 
(2) If an appeal or request to reopen is submitted to the Reemployment Assistance Appeals Commission, the Commission will forward the appeal or request to reopen to the Office of Appeals. The filing date for purposes of computing timeliness of the appeal or request to reopen will be calculated as set forth in Rule 73B-20.005, F.A.C.  However, submitting an appeal or request to reopen to the Commission may result in delay in processing the appeal or request to reopen. Submitted to the Reemployment Assistance Appeals Commission by facsimile (FAX), (850)488-2123; or courier service, in person, or by mail, 1211 Governors Square Boulevard, Suite 300, Tallahassee, Florida 32301; or
(3) Additional information for appeals or requests to reopen filed online: Filed online at the Department of Economic Opportunity website via the CONNECT system at http://www.floridajobs.org/Reemployment-Assistance-Service-Center. The CONNECT system provides claimants, employers and their representatives the opportunity to file appeals of department determinations related to reemployment assistance, to request reopening of an appeal when the party failed to appear, to change addresses and telephone numbers for the appeal process, and to provide additional telephone numbers for the hearing. Parties may also provide information on representatives for the appeal process and witnesses to be contacted for the appeal hearing.
(a) To access the CONNECT system, the claimant will be asked to  provide the following information: 
1. Claimant email address social security number; and,
2. Claimant password reemployment assistance pin number.
(b) To access the CONNECT system, the employer will be asked to provide the following information:
1. Employer User ID; and,
2. Employer password.
(c) To file an appeal through Once the CONNECT system has been accessed, the claimant will be asked to provide specific information to file an appeal, as follows:
1. Select the determination to be appealed;
2. State why the appeal is untimely filed, if applicable;
3. Describe the reason for the appeal;
4. Update address and telephone numbers if incorrect in the CONNECT system;
5. State whether the claimant will be represented by an attorney;
6. State whether the claimant will present witnesses at the hearing;
7. State whether the claimant will need the services of an interpreter and, if so, the language needed;
8. Provide a temporary mailing address for the appeal, if necessary;
9. Provide a telephone number for the hearing; and,
10. Upload files related to the appeal.
(d) To file an appeal through Once the CONNECT system has been accessed, the employer will be asked to provide specific information to file an appeal, as follows:
1. Select the determination to be appealed;
2. State why the appeal is untimely filed, if applicable;
3. Provide the name of the individual filing the appeal;
4. Provide the job title of the individual filing the appeal;
5. Provide the name of the contact person for the hearing;
6. Provide the job title of the contact person for the hearing;
7. Provide the contact person’s telephone number;
8. Describe the reason for the appeal;
9. State whether the employer will be represented by an agent or attorney who was not sent a copy of the initial determination;
10. State whether the employer will be presenting witnesses other than the contact person for the hearing;
11. Provide a telephone number for the hearing; and,
12. Upload files related to the appeal.
(e) To request a rehearing through the CONNECT system when a party failed to attend a hearing, the party will be asked to provide:
1. Name of the party requesting reopening;
2. Docket number; and,
3. Reason for reopening request.
(f) To file an appeal through the Reemployment Assistance Help Center, the claimant will be asked to provide the following information:
1. Issue identification number and distribution date of the determination to be appealed;
2. Claimant’s address and telephone number;
3. Claimant’s name, claimant ID, and the last four digits of his or her social security number;
4. Why the appeal is untimely filed, if applicable; 
5. Reason for disagreeemnt with the determination; 
6. Contact information of an attorney or authorized representative, if applicable; 
7. Contact information for any witness(es), if applicable; 
8. A request for an interpreter and for what language, if applicable; and
9. A temporary mailing address, if applicable.
(g) To file an appeal through the Reemployment Assistance Help Center, the employer will be asked to provide the following information:
1. Issue identification number and distribution date of the determination to be appealed;
2. Employer account number and business name; 
3. Employer’s address and telephone number;
4. Claimant’s name and last four digits of his or her social security number, if known; 
5. Why the appeal is untimely filed, if applicable; 
6. Reason for disagreeemnt with the determination; 
7. Contact information of an attorney or authorized representative, if applicable; 
8. Contact information for any witness(es), if applicable; 
9. A request for an interpreter and for what language, if applicable; and
10. A temporary mailing address, if applicable.
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(4)(b)1., (d) FS. History–New 5-22-80, Formerly 38E-5.04, Amended 8-20-86, 8-7-01, Formerly 38E-5.004, 60BB-5.004, Amended 10-4-12, 9-8-15, 8-5-19,           .
73B-20.005 Computation of Time for Filing Appeal.
The following rules apply in computing any period of time stated in days as prescribed by Section 443.151(3), Florida Statutes, or allowed by this chapter.
(1)The appeal shall be filed within 20 calendar days of the date the determination or redetermination was mailed to the appellant’s last known address via the United States Postal Service, delivered electronically via the CONNECT system, or, in the absence of postal mailing or electronic distribution, the date of delivery to the appellant.
(1)(2) Days shall be counted beginning with the day following In computing any period of time prescribed or allowed by these rules, the date of the distribution or /mailing of a determination, redetermination, order, decision, or notice shall not be counted. The last day of the period shall be counted unless it is a Saturday, Sunday, . or holiday, ; in which event, the period shall run until the end of the next day that is not a Saturday, Sunday, or holiday. For the purpose of this section, “holiday” means:
(a) Those dates so designated by Section 110.117, F.S.;
(b) Any other day on which the offices of the Department of Economic Opportunity are closed;
(c) Any other day on which the United States Postal Service is closed; and,
(d) Any other day covered by an order issued pursuant to Florida Rule of General Practice and Judicial Administration 2.205(a)(2)(B)(iv) that suspends, tolls, or otherwise grants relief from time deadlines for the area in which the appellant resides.
(2)(3) Appeals mailed filed by mail are deemed filed when postmarked by the United States Postal Service. Appeals delivered in person are deemed filed on the date hand delivered. Appeals transmitted filed by facsimile transmission are deemed filed on the date received recorded on the document by the Department or on the date recorded by the Commission fax system. Appeals filed by email are deemed filed when sent, as recorded in the email. Appeals submitted filed electronically through the CONNECT system are deemed filed on the date the confirmation is issued by the system. The CONNECT system shall post on the appeal the date the confirmation is issued and the appeal was successfully received by the system.  Appeals submitted electronically through the Reemployment Assistance Help Center are deemed filed on the submission date as recorded by the online Help Center system.
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(3)(a), (4)(b)1., (d) FS. History–New 5-22-80, Formerly 38E-5.05, Amended 8-20-86, 3-1-98, 8-7-01, Formerly 38E-5.005, 60BB-5.005, Amended 11-19-12, 12-6-16, 8-5-19,           .
73B-20.022 Withdrawal.
(1) No change.
(2) A withdrawal request may be submitted online via the CONNECT system or at http://floridajobs.org/Reemployment-Assistance-Service-Center/reemployment-assistance/reemployment-assistance-appeal-withdrawal by email to the Office of Appeals, RA.AppealsClerks@deo.myflorida.com; by facsimile (FAX), (850)617-6504; by courier service or in person, Caldwell Building, MSC #347, 107 East Madison Street, Tallahassee, FL 32399-4143; or by mail, P.O. Box 5250, Tallahassee, FL 32399-5250; or online via the CONNECT system.
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(4)(b)2., (d) FS. History–New 5-22-80, Formerly 38E-5.22, 38E-5.022, 60BB-5.022, Amended 8-5-19,           .
73B-20.0221 Dismissal.
(1) In addition to the grounds for dismissal otherwise established in this chapter, an appeals referee may dismiss an appeal prior to an evidentiary hearing if the appeal is not responsive to or does not express disagreement with a determination or redetermination as required by subsection 73B-20.003(1), F.A.C.  
(a) Within 20 days of the dismissal, an appellant may file a request to reopen the matter and an amended notice of appeal that complies with the requirements of subsection 73B-20.003(1), F.A.C.  The appellant must exhaust this remedy before appealing to the Reemployment Assistance Appeals Commission as provided under subsection (3) of this rule.
(b) If an appellant timely files a request to reopen and an amended notice of appeal that complies with subsection 73B-20.003(1), F.A.C., the appeals referee must reopen the appeal and proceed as otherwise established by this chapter. If such request to reopen and amended notice are untimely filed, the referee must reopen the appeal and first address the threshold issue of the timeliness of the reopening request in accordance with the procedures in Rule 73B-20.007, F.A.C. 
(c) If the amended notice of appeal does not comply with subsection 73B-20.003(1), F.A.C., an appeals referee shall deny the request to reopen.
(2) Unless subsection (1) is applicable, an appeals referee may dismiss an appeal at any time during the appeal proceedings, if it is apparent that:
(a) The appealed determination is not adverse to the appellant; 
(b) The appeal was docketed in error; 
(c) There is no disputed issue to be decided; 
(d) The matter is moot; or
(e) The appealed determination is defective and requires redetermination or was issued in error.
(3) A decision to dismiss an appeal or deny a request to reopen issued under this rule must be in writing and specify the grounds for the decision. Except as provided by subparagraph (1)(a), a dismissal or denial to reopen is appealable to the Reemployment Assistance Appeals Commission as prescribed by Section 443.151(4)(c), Florida Statutes, and Chapter 73B-21, F.A.C.  
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(4)(b)1., (b)3., (d) FS. History New __________.
73B-20.025 Decision.
(1) through (2) No change. 
(3) The decision shall include, but not be limited to, the following:
(a) A statement of the referee’s jurisdiction;
(b) A statement of the issues;
(c) Findings of fact necessary for resolution of the issues. Findings based upon stipulation of the parties or matters officially recognized by the referee shall be so designated;
(d) An analysis of the findings including a concise and explicit statement of the underlying evidence in the record which supports the findings.
1. Where a finding is based solely on hearsay, the appeals referee shall set forth the rationale by which the evidence was determined to be admissible in accordance with Sections 443.151(4)(b)5.c.(I) and (II), F.S.
2. If confronted with conflicting evidence with respect to a disputed issue of fact, the finding of which is determinative of the outcome of the appeal, the appeals referee shall acknowledge such conflict and set forth the rationale by which the conflict was resolved.  If the referee finds the parties equally credible, or that no party is credible, the referee shall so state and resolve the issues based on which party bears the burden of proof.
(e) Conclusions of law accompanied by reference to the operative findings of fact and the specific provisions of the statutory and decisional law from which the conclusions were drawn.
(f) The ultimate decision which sets forth the action to be taken.
(4) Notwithstanding subsection (3), and in lieu of the dismissal procedures under Rule 73B-20.0221, F.A.C., the referee may render a decision that summarily affirms the determination under review if the referee finds that the appellant has not expressed disagreement at the hearing with the determination’s resolution of the issue(s) under review.
(5)(4) A copy of the decision shall be distributed by electronic correspondence in each party’s CONNECT inbox. Notice of the decision shall also be distributed in accordance with the party’s preferred method of receiving Department correspondence as elected by the party in the CONNECT system. If a party elects to receive correspondence by U.S. mail, a copy of the decision shall be mailed to the party’s address of record. If a party elects to receive correspondence by email, notice that a decision has been distributed to the party’s CONNECT inbox shall be emailed to the party’s email address of record. A copy of the decision shall be distributed/mailed to the address of record of each of the parties or their attorneys or representatives of record, if any, by regular U.S. Mail, or by electronic correspondence via the party’s CONNECT inbox if that method was elected. Copies of the decision shall also be mailed, by U.S. mail, to any attorney or representative who has established an address of record and furnished to the offices of the Department of Economic Opportunity which have an interest in the proceedings. The decision shall advise the parties of their right to and the means by which an appeal of the decision may be filed with the Reemployment Assistance Appeals Commission.
(6)(5) The appeals referee or the referee’s designated clerk shall complete, sign and affix to the decision a certificate stating that the decision was filed and copies were distributed/mailed to each of the parties at the address listed on the decision on the date certified.
Rulemaking Authority 443.012(11) FS. Law Implemented 443.151(4)(a), (b), (d) FS. History–New 5-22-80, Formerly 38E-5.25, Amended 8-20-86, Formerly 38E-5.025, Amended 3-11-12, Formerly 60BB-5.025, Amended 9-8-15, 8-5-19,           .
NAME OF PERSON ORIGINATING PROPOSED RULE: Katie Sabo, Executive Senior Attorney

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Reemployment Assistance Appeals Commission (Frank E. Brown, Former Chair, and Joseph D. Finnegan, Member)

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: August 17, 2022

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: November 15, 2022

