Notice of Proposed Rule

FISH AND WILDLIFE CONSERVATION COMMISSION
Vessel Registration and Boating Safety
RULE NOS.:
RULE TITLES:

68D-34.002
Livery Pre-Rental and Pre-Ride Instruction Requirements

68D-34.004
Boating Safety Information to be Displayed at Livery Facilities.

68D-34.006
Livery Permits

PURPOSE AND EFFECT: These proposed rules will outline specific procedures and processes for a livery to obtain a no-cost livery permit, including forms. Additional topics that a livery must cover in pre-rental and pre-ride instruction are being added to comply with recent changes in Florida Statute and to ensure public safety. In addition, the substantive content of current Rules 68D-36.107, F.A.C. (Minimum Training Requirements for Personal Watercraft Rentals) and 68D-36.109, F.A.C. (Boating Safety Information to be Displayed at Boat Rental Facilities) will be moved to this Chapter regulating liveries.

SUMMARY: These proposed rules will outline specific procedures and processes for a livery to obtain a no-cost livery permit, including forms. Additional topics that a livery must cover in pre-rental and pre-ride instruction are being added to comply with recent changes in Florida Statute and to ensure public safety. In addition, the substantive content of current Rules 68D-36.107, F.A.C. (Minimum Training Requirements for Personal Watercraft Rentals) and 68D-36.109, F.A.C. (Boating Safety Information to be Displayed at Boat Rental Facilities) will be moved to this Chapter regulating liveries.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: the nature of the rule and the preliminary analysis conducted to determine whether a SERC was required.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 327.04; 327.54, FS
LAW IMPLEMENTED: 327.54, FS
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Major Rob Beaton, Division of Law Enforcement, Boating and Waterways Section, 620 South Meridian Street, Tallahassee, Florida 32399, rob.beaton@myfwc.com.

THE FULL TEXT OF THE PROPOSED RULE IS:

68D-34.002   Livery Pre-Rental and Pre-Ride Instruction Requirements
(1) Any livery offering vessels for lease or rent must ensure that all individuals who rent or lease a vessel, as well as each potential operator of a rented or leased vessel, have received pre-rental and pre-ride instruction in the following topics prior to operation:
(a) Operator responsibility, including ethics, courtesy and good judgment on the water.
1. Avoiding careless, reckless, and negligent operation of vessels.
2. The effects of alcohol, controlled substances, and stressors.
3. The responsibility of the vessel operator for the safe and proper operation of the vessel. 
(b) Navigation Rules.
1. Maintaining proper lookout.
2. Keep a safe distance from other vessels and objects and operate at a safe speed for the conditions, location, and environment.
3. Operating defensively.
4. Requirements to give way to other vessels and vessel right of way.
(c) Boating Restricted Areas, Manatee Protection Zones, and other areas within which boating is prohibited or in which boating speed is regulated. Regulatory markers including Idle Speed, Slow Speed, and mile per hour restrictions and aids to navigation shall also be covered.
(d) Awareness of changes in weather or water conditions and proper responses to those changes.
(e) The requirements for operating a vessel while a person is waterskiing or participating in similar activities identified in s. 327.37, F.S., if applicable to the vessel being leased or rented.
(f) Boating accidents.
1. Causes and prevention of accidents.
2. Legal requirements – remaining on scene; rendering assistance; reporting accidents.
(g) Propulsion, steering, and stopping characteristics of vessels generally and of the specific vessel being leased or rented.
(h) Location and content of manufacturer’s warning labels. 
(i) Boarding, falling off, capsizing, taking on water, and reboarding, and emergency procedures for dealing with these situations.
(j) Problems seeing other vessels and being seen by them.
(k) The dangers of wake or surf jumping and other reckless operations.
(l) Noise, nuisances, and other environmental concerns.
(m) Specific personal watercraft safety requirements (wearing personal flotation devices, using kill switch lanyard, location of sound producing device and fire extinguisher, age requirements for personal watercraft operation, and lawful hours of operation).
(n) Boating safety identification cards; age and engine requirements.
(o) Photographic identification.
(p) Florida divers-down warning device requirements.
(q) Awareness of fish and wildlife with potential impacts to boaters and boating safety, including, but not limited to manatees, whales, dolphins, and sturgeon (if locally applicable).
(r) Ecosystem awareness and potential impacts to boaters and boating safety based on local issues.
(s) Specific operational characteristics of the vessel being leased or rented.
(t) Local characteristics of the waterway where the leased or rented vessel will be operated, including navigational hazards, the presence of boating restricted areas, and water depths.
(u) Location and proper use of safety equipment.
(v) The requirement to operate at a speed no faster than slow speed minimum wake within 300 feet of an emergency vessel when the vessel’s emergency lights are activated and within 300 feet of a construction vessel or barge displaying an orange flag.
(w) Requirements for operating paddlecraft within the marked channel of the intracoastal waterway.
(2) In addition to the topics listed in subsection (1), any livery offering vessels for lease or rent for off-site use or for daily or longer time periods must ensure that all individuals intending to operate a vessel have been provided pre-rental and pre-ride instruction in the following topics:
(a) Fueling and ventilation.
(b) Trailering and transporting.
(c) Float plans; how and when to complete a float plan.
(d) Specific local hazards; such as large bodies of water, weather, dams, cold water, commercial vessel traffic, etc.
(3) Liveries offering a vessel for lease or rent shall conduct an on-the-water demonstration and check ride to verify the prospective operator’s ability to safely operate the vessel to be leased or rented.
(4) Both the individual providing pre-rental and pre-ride instruction and the person receiving pre-rental and pre-ride instruction must sign a form attesting that the pre-rental and pre-ride instruction was provided and received in accordance with this rule and section 327.54, F.S. using form FWCDLE_313(9/2022), Livery Pre-Rental and Pre-Ride Instruction Attestation, which is hereby incorporated by reference and which is available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
Rulemaking Authority 327.04, 327.39, 327.54 FS. Law Implemented 327.39, 327.54 FS. History–New _____________.
68D-34.004 Boating Safety Information to be Displayed at Livery Facilities.
(1) As provided in Section 327.54(3)(f), F.S., a livery must display the boating safety information forms provided in this rule, as applicable, in a place visible to the renting public. Each such applicable boating safety information form shall be displayed in a size no smaller than 187 square inches. 
(a) Any livery offering motorboats, other than personal watercraft, jet boats or houseboats, for lease or rent must display the Motorboat Rental Safety Poster, form FWCDLE_315 (9/2022), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(b) Any livery offering houseboats for lease or rent must display the Houseboat Rental Safety Poster, form FWCDLE_316 (9/2022), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(c) Any livery offering personal watercraft and/or jet boats for lease or rent must display the Personal Watercraft/Jet Boat Rental Safety Poster, form FWCDLE_314 (9/2022), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(d) Any livery offering sailboats for lease or rent must display the Sailboat Rental Safety Poster, form FWCDLE_317 (9/2022), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(e) Any livery offering paddlecraft or other human-powered vessels for lease or rent must display the Paddlecraft Rental Safety Poster, form FWCDLE_318 (9/2022), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(2) A livery may substitute a form provided in this rule with an alternative poster that is no less than 187 square inches in area and that contains the same information found on the applicable form.
Rulemaking Authority 327.04, 327.39, 327.54 FS. Law Implemented 327.39, 327.54 FS. History–New ___________.
68D-34.006 Livery Permits
(1) Requests for issuance of a livery permit, as provided in section 327.54, F.S., shall be submitted to the Commission via email to liverypermit@myfwc.com or to Fish and Wildlife Conservation Commission, Boating and Waterways Section/Livery Permit, 620 South Meridian Street, Tallahassee, Florida 32399. A livery permit shall be issued when such requests include all of the following:
(a) A copy of the Florida Livery Permit Checklist, form FWCDLE_311 (9/2022), which is hereby incorporated by reference and which is available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX.
(b) A list of all vessels offered by the livery for lease or rent.
(c) A copy of a valid insurance policy for the livery meeting the requirements of section 327.54, F.S.
(d) A copy of the Livery Permit Certification, form FWCDLE_312 (9/2022), which is available at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX, and which is hereby incorporated by reference. This form must be signed by the livery or by the official agent of the livery with authority to bind the livery.  
(e) If the livery permit is to be issued to a corporation, limited liability company, or partnership, a copy of the business documents establishing the livery as such. If the livery is to be issued to an individual, a copy of the individual’s government issued photo identification. 
(2) All livery permits shall be issued using the same delivery method as the permit request was made. If a livery permit is issued by email it shall be received from liverypermit@myfwc.com. Such email with the attached permit may be shown to law enforcement on an electronic device as evidence of the permit. Each permit shall have a unique identifying number and shall be electronically signed by staff in the Boating and Waterways Section. Such permits shall be issued on form FWCDLE_310 (9/2022), Livery Permit, which is located at https://www.flrules.org/Gateway/reference.asp?No=Ref-XXXXX, and which is hereby incorporated by reference.
(3) Livery permits issued in 2023 will be valid for the remainder of calendar year 2023 and will expire in 2024 on the applicant’s birthday. Livery permits will thereafter expire annually on the applicant’s birthday.
(4)(a) Livery permits shall be revoked, and applications for livery permits shall be denied, as follows: 
1. For two or more violations of any combination of the following within a 24-month period or for four violations over any period of time, which result in dispositions other than dismissal or acquittal and which were issued to any person owning or operating the livery:
a. Subsection 327.54(2), F.S., except as provided in subparagraph 2. below. 
b. Subsections 327.54(4), (5), (6), (7), (8), and (9), F.S.
c. Paragraphs 327.54(3)(a), (b), (c), (d), or (e), F.S. 
2. For three or more violations of any combination of the following within a 12-month period or for five violations over any period of time, which result in dispositions other than dismissal or acquittal and which were issued to any person owning or operating the livery: 
a. Failure to provide the Commission with updated information within 10 days of a change of such information, as provided in subsection 327.54(2), F.S. 
b. Subsection 327.54(10), F.S.
c. Paragraph 327.54(3)(f) or (g), F.S.
(b) Revocations of livery permits and denials of livery permit applications pursuant to this section shall be in effect for two years for a first revocation or denial. A second revocation of a livery permit pursuant to this section shall be permanent. The Commission shall not issue a permit to an application for a livery which has been the subject of a permanent revocation.
(c) The commission shall notify livery permit holders or applicants of a revocation or denial in writing. Such notice shall constitute final agency action.
Rulemaking Authority 327.04, 327.54 FS. Law Implemented 327.54 FS. History–New _________. 
NAME OF PERSON ORIGINATING PROPOSED RULE: Major Rob Beaton, Division of Law Enforcement, Boating and Waterways Section, 620 South Meridian Street, Tallahassee, Florida 32399, rob.beaton@myfwc.com.
NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Florida Fish and Wildlife Conservation Commission
DATE PROPOSED RULE APPROVED BY AGENCY HEAD: November 30, 2022
DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: August 1, 2022
