Notice of Proposed Rule

FISH AND WILDLIFE CONSERVATION COMMISSION
Vessel Registration and Boating Safety
RULE NOS.:
RULE TITLES:

68D-36.104
Minimum Standards for Boating Safety Courses

68D-36.105
Proof of Successful Completion of Approved Courses and Equivalency Exams

68D-36.107
Minimum Training Requirements for Personal Watercraft Rentals

68D-36.108
Florida Boater Education Temporary Certificate Program

68D-36.109
Boating Safety Information to be Displayed at Boat Rental Facilities

PURPOSE AND EFFECT: This rulemaking effort will implement changes to livery requirements and boating safety education requirements made by amendments to ss. 327.395 and 327.54, F.S. adopted by the Legislature during the 2022 Legislative Session. Additional edits will be made to update rules that have not been modified in many years.

SUMMARY: The rule amendments add additional required components to Florida's boating safety education courses and temporary certificate program so these rules are consistent with changed statute; move portions of this chapter related to operation of liveries into a newly created chapter of rule for liveries; and make edits necessary for consistency between statute and rule.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: the nature of the rule and the preliminary analysis conducted to determine whether a SERC was required.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 327.395; 327.54, FS
LAW IMPLEMENTED: 327.395; 327.54, FS
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Major Rob Beaton, Division of Law Enforcement, Boating and Waterways Section, 620 South Meridian Street, Tallahassee, Florida 32399, rob.beaton@myfwc.com.

THE FULL TEXT OF THE PROPOSED RULE IS:

68D-36.104 Minimum Standards for Boating Safety Courses.
(1) Each boating safety course taught pursuant to Section 327.395 or 327.731, F.S., must maintain current approval from the National Association of State Boating Law Administrators and the Florida Fish and Wildlife Conservation Commission.
(a) The National Boating Education Standards established by the National Association of State Boating Law Administrators are hereby adopted by reference.
(b) To ensure continued conformance to the National Boating Education Standards, the Executive Director of the Florida Fish and Wildlife Conservation Commission may approve reenactment of this rule as necessary to incorporate by reference amendments to the National Boating Education Standards.
(2) In addition to minimum course content adopted by the National Association of State Boating Law Administrators, boating safety courses approved for use in the State of Florida shall contain state-specific information covering the following topics.
(a) Personal Watercraft Requirements.
1. Mandatory wear of personal flotation devices.
2. Age restrictions to operate or rent.
3. Hours of operation restrictions.
4. Wake-jumping concerns and reckless operation.
5. Causes and prevention of personal watercraft accidents.
(b) Boating Safety Identification Cards.
1. Age and engine horsepower requirements.
2. Photographic identification required.
(c) Vessel Safety Regulations.
1. Personal flotation devices for children requirements.
2. Florida’s adoption of all federal equipment requirements.
(d) Diving vessels, awareness of divers in the water, divers down warning devices, and the requirements of section 327.331, F.S. State Divers-Down Flag Requirements.
(e) Water Ski, Parasail, and Aquaplane Regulations.
1. Participants must wear a personal flotation device.
2. Towing vessels must have either an observer or wide-angle rearview mirror.
3. Hours restrictions.
(f) Boating Restricted Areas, Manatee Protection Zones, and other areas within which boating is prohibited or in which boating speed is regulated. Regulatory markers including Idle Speed, Slow Speed, and mile per hour restrictions and aids to navigation shall also be covered.
(g) Boating Accidents.
1. Requirements for reporting accidents.
2. Remaining on scene/rendering assistance.
(h) Manatee Awareness of fish and wildlife with potential impacts to boaters and boating safety, including, but not limited to manatees, whales, dolphins, marine turtles, and sturgeon.
(i) Ecosystem Awareness and potential impacts to boaters and boating safety.
(j) The dangers associated with:
1. A passenger riding on a seat back, gunwale, transom, bow, motor cover, or any other vessel area not designed and designated by the manufacturer for seating. 
2. A passenger falling overboard. 
3. Operating a vessel with a person in the water near the vessel. 
4. Starting a vessel with the engine in gear. 
5. Leaving the vessel running when a passenger is boarding or disembarking. 
(k) The proper use and lifesaving benefits of an engine cutoff switch for motorboats and personal watercraft.
(l) The requirement to operate at a speed no faster than slow speed minimum wake within 300 feet of an emergency vessel when the vessel’s emergency lights are activated and within 300 feet of a construction vessel or barge displaying an orange flag.
(3) For each course approved for use in Florida, the course provider training facility must use the following:
(a) A boating safety workbook or text, or the electronic equivalent.
(b) A final exam of not fewer less than 75 50 questions, including a minimum of 12 10 Florida-specific questions, with a minimum passing score of 75 percent.
(c) A syllabus or course outline.
(d) A list of course objectives.
Rulemaking Authority 327.04, 327.395, 327.731 FS. Law Implemented 327.395, 327.731 FS. History–New 6-9-05, Amended _________.
68D-36.105 Proof of Successful Completion of Approved Boating Safety Education Courses and Equivalency Exams.
Individuals who have successfully completed an approved boating safety education course in accordance with this Chapter and section 327.395, Florida Statutes , including a correspondence course, or an equivalency exam will be issued a boating safety identification card from the Commission, which may be issued in digital, electronic, or paper format, that may be carried on the waters of this state together with photographic identification, as proof of successful completion of the boating safety education course. Alternatively, individuals who have successfully completed an approved course in accordance with section 327.395, Florida Statutes may carry a state-issued identification card or driver license issued by the Florida Department of Highway Safety and Motor Vehicles bearing a symbol established by the Department indicating possession of a boating safety identification card in accordance with section 322.051 or section 322.14, Florida Statutes.
(1) Individuals successfully completing an approved boating safety education course in accordance with section 327.395, Florida Statutes or passing an approved equivalency exam may submit as proof a certificate from the course provider training facility providing a course approved by the National Association of State Boating Law Administrators and the State of Florida. The certificate must include the name of the course provider training facility; date of issue; and the student’s first name, middle initial, last name, date of birth, and current mailing address.
(2) Course providers Training facilities offering approved boating safety education courses, as required by section 327.395, Florida Statutes, may submit student rosters to initiate issuance of boating safety identification cards to students who have successfully completed the course. A roster must include the name of the course provider training facility, the date of course completion, and the name of the primary instructor. In addition, the following information must be provided for each student successfully completing the course:
(a) First name, middle initial, and last name.
(b) Date of Birth.
(c) Current mailing address.
Rulemaking Authority 327.04, 327.395, 327.731 FS. Law Implemented 327.395, 327.731 FS. History–New 6-9-05, Amended _________.
68D-36.107 Minimum Training Requirements for Personal Watercraft Rentals.
Rulemaking Authority 327.04, 327.39, 327.54 FS. Law Implemented 327.04, 327.39, 327.54 FS. History–New 6-9-05, Amended 4-20-09, Repealed _________.
68D-36.108 Florida Boater Education Temporary Certificate Program.
(1) Any person administering the Florida Boater Education Temporary Certificate examination under contract with the Florida Fish and Wildlife Conservation Commission must strictly comply with all contract provisions.
(2) Any person administering the Florida Boater Education Temporary Certificate examination is prohibited from providing assistance of any kind to the examinee during the examination and must not allow, suffer, or permit any other person to assist the examinee during the examination. The term “assistance” does not include the provision of reasonable accommodations if required under the Americans with Disabilities Act or s. 501 of the Rehabilitation Act.
(3) Administration of the Florida Boater Education Temporary Certificate examination by paper test provided by the Commission:
Florida Boater Education Temporary Certificate examination paper tests provided by the Commission are assigned to individual liveries, marinas, or other persons and must not be transferred, sold, borrowed, loaned, or shared.
(4) Administration of the Florida Boater Education Temporary Certificate examination online:
(a) Any person administering the Florida Boater Education Temporary Certificate examination online must:
1. Administer a Commission-approved boater safety education course that meets the minimum instruction requirement established by the National Association of State Boating Law Administrators.
2. Administer the Florida Boater Education Temporary Certificate examination in an electronic format accessible by computer, tablet, smart phone, and other similar electronic devices.
3. Utilize a test bank of 100 questions available through the National Association of State Boating Law Administrators and 50 state specific questions approved by the Commission. Each administered examination must include a total of 25 questions. Each temporary certificate examination must include questions covering the following topics:
a. Diving vessels, awareness of divers in the water, divers down warning devices, and the requirements of section 327.331, Florida Statutes.
b. The dangers associated with:
I. A passenger riding on a seat back, gunwale, transom, bow, motor cover, or any other vessel area not designed and designated by the manufacturer for seating. 
II. A passenger falling overboard. 
III. Operating a vessel with a person in the water near the vessel. 
IV. Starting a vessel with the engine in gear. 
V. Leaving the vessel running when a passenger is boarding or disembarking. 
c. The proper use and lifesaving benefits of an engine cutoff switch for motorboats and personal watercraft.  
4. Require that any 19 of the 25 examination questions be answered correctly before submitting an examinee’s information to the Commission for issuance of the Temporary Certificate. Any score equal to or greater than 19 out of 25 questions answered correctly shall be a passing score.
5. Within 24 hours of an examinee’s completion of the Florida Boater Education Temporary Certificate examination with a passing score, provide to the Commission electronically the examinee’s first name, middle initial, last name, date of birth, current mailing address, email address, current telephone number, and the date of the examination with the passing score so the Commission can issue the Temporary Certificate.
6. Provide to an examinee who has received a passing score on the examination with either an emailed or printable proof of a passing score on the examination, including the date of the successful completion.
(b) The commission shall issue an electronic Temporary Certificate to an examinee who has received a passing score within 7 days following receipt of the examinee’s information from the examiner.
(c) A person who has successfully completed the Florida Boater Education Temporary Certificate examination, and who has in his or her possession photo identification and the emailed or printed proof of a passing score on the examination provided in subparagraph (4)(a)6., is exempt from subsection 327.395(1), F.S., for 7 days following successful completion of the online examination.
Rulemaking Authority 327.04, 327.395, 327.731 FS. Law Implemented 327.395, 327.54, 327.731 FS. History–New 6-9-05, Amended 8-24-17, ___________.
68D-36.109 Boating Safety Information to be Displayed at Boat Rental Facilities.
Rulemaking Authority 327.04, 327.39, 327.54 FS. Law Implemented 327.04, 327.39, 327.54 FS. History–New 4-20-09, Repealed_____.
NAME OF PERSON ORIGINATING PROPOSED RULE: Major Rob Beaton, Division of Law Enforcement, Boating and Waterways Section, 620 South Meridian Street, Tallahassee, Florida 32399, rob.beaton@myfwc.com.

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Florida Fish and Wildlife Conservation Commission

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: 12/1/2022

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: July 6, 2022
