Notice of Proposed Rule

DEPARTMENT OF ECONOMIC OPPORTUNITY
Division of Workforce Services
RULE NO.: RULE TITLE: 

73B-8.001: Definitions

73B-8.002: State of Florida Eligible Training Provider List Management Information System

73B-8.003: Eligible Entities

73B-8.004: Registered Apprenticeship Program Eligibility

73B-8.005: Minimum Criteria for Training Providers’ Programs of Study

73B-8.006: Training Provider Registration and Initial Eligibility

73B-8.007: Program of Study Initial Eligibility

73B-8.008: Continued/Subsequent Eligibility

73B-8.009: Out-of-Local -Area and Out-of-State Eligible Training Provider Initial Eligibility

73B-8.010: Out-of-Local -Area and Out-of-State Eligible Training Provider Continued Eligibility

73B-8.011: Losing Eligibility

73B-8.012: Program of Study Denial

73B-8.013: Notifications

73B-8.014: Public Comment

PURPOSE AND EFFECT: The purpose and effect of these rules is to implement section 445.003(7), Florida Statutes (F.S.), which requires the Department to adopt rules for initial and subsequent eligibility criteria for the Workforce Innovation and Opportunity Act eligible training providers.

SUMMARY: These rules will provide local workforce development boards and training providers with the criteria for training providers to be approved for inclusion on the state’s Eligible Training Provider List for the Workforce Innovation and Opportunity Act program, as required by 445.003(7), F.S.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The newly created rules implement the statutory requirement that local workforce boards develop and submit workforce plans to the Department for review and approval. As such, these rules do not create an economic impact on the industry and will not adversely affect economic growth, employment, or investment; business competitiveness; or regulatory and compliance costs. The Department used a checklist to conduct an economic analysis and determine if there is an adverse impact or regulatory costs associated with this rule that exceeds the criteria in section 120.541(2)(a), F.S. Based upon this analysis, the Department has determined that the proposed rule is not expected to require legislative ratification.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 445.003(7), F.S.

LAW IMPLEMENTED: 445.003(7)(b), F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Erik Sayler, Department of Economic Opportunity, 107 E. Madison Street, MSC 110, Tallahassee, FL 32399, Erik.Sayler@deo.myflorida.com, (850)245-7189.

THE FULL TEXT OF THE PROPOSED RULE IS: 
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73B-8.001 Definitions
For purposes of this rule, the following definitions apply.
(1) “CFR” means the Code of Federal Regulations, the codification of the general and permanent rules published in the Federal Register by the executive departments and agencies of the federal government.
(2) “Continued Eligibility” or “Subsequent Eligibility” means the eligibility determination that allows Training Providers to remain on the ETPL until the next eligibility determination. 
(3) “Department” means the Florida Department of Economic Opportunity.
(4) “Eligible Training Provider” or “Provider” means an eligible training provider as prescribed in 20 CFR 680.410.
(5) “Eligible Training Provider List (ETPL)” means a statewide or local compilation of Eligible Training Providers and approved Programs of Training Services as prescribed in 20 CFR 680.420. 
(6) “For cause” includes, but is not limited to, engaging in fraud or other criminal acts, incapacity, unfitness, neglect of duty, official incompetence, irresponsibility, misfeasance, malfeasance, gross mismanagement, waste, nonfeasance, or lack of performance. 
(7) “Individual Training Account (ITA)” means a payment agreement with an Eligible Training Provider established on behalf of a WIOA participant for training services as prescribed in WIOA section 134(c)(3).
(8)  “Initial Eligibility” means the initial eligibility determination that allows a Training Provider and approved Programs of Training Services onto the State of Florida or local area ETPL for the first year.
(9) “Local Area” means a local workforce development area established as prescribed in WIOA section 3(32).
(10) “Local Board” means a local workforce development board established as prescribed in WIOA section 3(33).
(11) “MIS” means Management Information System. 
(12) “One-Stop Career Center” means a site as prescribed in WIOA section 3(40). 
(13) “Participant” means a person who is WIOA eligible and receiving training services under, Title I-B in an approved Program of Training Service provided by an Eligible Training Provider.
(14) "Personally Identifiable Information (PII)" means information used to distinguish or trace an individual’s identity, either alone or when combined with other personal or identifying information, linked or linkable to a specific individual.
(15) “Program of Training Services” or “Program of Study” means a program of training services as prescribed in 20 CFR 680.420.
(16) “Registered Apprenticeship Program (RAP)” means a program that is registered with the USDOL Office of Apprenticeship (OA) or a State Apprenticeship Agency as prescribed in 20 CFR 680.470(a). Florida’s State Apprenticeship Agency is the Florida Department of Education.
(17) “Sponsor” of a Registered Apprenticeship Program means any person, association, committee, or organization operating an apprenticeship program and in whose name the program is (or is to be) registered or approved.
(18) “Training Provider” means a university, college, public or private technical or vocational training institution, a private training company or private instructor, or a company employee that is qualified to provide instruction that leads to a recognized postsecondary credential, license, secondary school diploma or equivalent.
(19) “United States Department of Labor (USDOL)” means a department of the United States federal government, responsible for workforce development programs, including WIOA, as well as occupational safety and health, wage and hour standards, unemployment benefits, reemployment services, and economic statistics.
(20) “Workforce Innovation and Opportunity Act (WIOA)” is the federal legislation that contains the framework for the national employment and training strategy, Public Law 113-128, codified at Title 29 United States Code, §§3101 et seq.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                   .
73B-8.002 State of Florida Eligible Training Provider List Management Information System
(1) The State of Florida’s ETPL MIS portal is a comprehensive workforce development software system that tracks service delivery for individuals, employers, Training Providers, workforce staff, and One-Stop Career Center partners.
(2) The ETPL MIS portal shall provide the Department with the ability to disseminate ETPLs to individuals, employers, Training Providers, workforce staff, One-Stop Career Center partners, individuals with disabilities and individuals with limited English proficiency in the One-Stop Career Centers as prescribed in Training and Employment Guidance Letter Nos. 08-19 and 08-19, Change 1.
(3) The ETPL MIS portal shall be the platform used to maintain ETPLs that contains consumer information, including but not limited to, cost and performance information for each approved WIOA Program of Study.
(4) The ETPL MIS portal shall be used by Local Boards to register training providers for Initial Eligibility and re-application for Continued Eligibility. The ETPL MIS portal will provide a secure solution for the transmission of PII. Eligible Training Providers, excluding RAP sponsors, must upload student data including the social security numbers and completed training of all individuals enrolled during a specific timeframe as determined by Department policy.
(5) Any transmission of PII shall occur in accordance with the Department’s security policies which derive guidance and ideology from the National Institute of Standards and Technology (NIST) 800 Series, NIST Cybersecurity Framework, and the Center for Internet Security (CIS) Controls (https://www.cisecurity.org/controls/). 
(6) Any disclosure of PII from an education record must be carried out in accordance with Family Education Rights and Privacy Act (FERPA), including the circumstances related to prior written consent. As allowed pursuant to 34 CFR 99.31, the Florida Department of Education has designated the Department as an authorized representative to enforce or comply with federal legal requirements relating to WIOA.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                      .
73B-8.003 Eligible Entities
(1) Only the entities listed in 20 CFR 680.410(d) and USDOL’s Training and Employment Guidance Letter Nos. 08-19 and 08-19, Change 1, are eligible to apply for inclusion on the ETPL. 
(2) Training Providers that are determined to be eligible for the ETPL are subject to the equal opportunity and nondiscrimination requirements in WIOA section 188 and implementing regulations at 29 CFR 38.
PROPOSED EFFECTIVE DATE: 07-01-2023
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                       .
73B-8.004 Registered Apprenticeship Program Eligibility 
(1) Registered Apprenticeship Programs that are registered with the USDOL Office of Apprenticeship (OA), USDOL recognized State Apprenticeship Agencies, or the Florida Department of Education Office of Apprenticeship (FDOE OA) are exempt from Initial Eligibility and Continued Eligibility procedures according to 20 CFR 680.450(b), and are automatically eligible for placement on the state ETPL.
(2) The Department shall coordinate with the FDOE OA to notify RAP sponsors of their eligibility for placement on the state ETPL.
(3) RAP sponsors seeking to offer apprenticeship programs on the ETPL may send a confirmation to opt in as an ETP to the Department’s ETPL Coordinator at ETPL@DEO.MyFlorida.com.
(4) The Department shall coordinate with USDOL OA and the FDOE OA to review RAPs and make necessary updates to any information previously provided. 
(5) RAPs on the state ETPL are included on all local ETPLs in the state and shall remain on the ETPLs until removed as set forth in 20 CFR 680.470(b), or upon written request for removal by the RAP sponsor to the Department’s ETPL Coordinator at RAP@DEO.MyFlorida.com. 
(6) Local Boards shall not impose supplemental criteria or information requirements for RAP and sponsors except as outlined in Training and Employment Guidance Letter Nos. 08-19 and 08-19, Change 1, and 13-16, Change 1.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                      .
73B-8.005 Minimum Criteria for Training Providers’ Programs of Study
(1) To be included and remain on the state or local ETPL, training providers must achieve minimum performance criteria as required by 445.003(7)(b), Florida Statutes. The minimum criteria is established as follows:
(a) For program year 2021-2022, the Department and Florida Department of Education established the following minimum criteria a program must achieve for eligible WIOA participants:
(i) A completion rate of at least 60 percent.
(ii) An earnings rate of at least $4,498.
(iii) An employment rate of at least 70 percent.
(b) For program year 2022-2023, the minimum criteria a program must achieve is as follows:
(i) A completion rate of at least 60 percent for eligible WIOA participants.
(ii) An earnings rate that is equivalent to or above the state’s minimum wage in a calendar quarter for all individuals who complete the program.
(iii) An employment rate of at least 75 percent for all individuals who complete the program.
(c) Beginning with program year 2023-2024, the minimum criteria a program must achieve is as follows:
(i) A completion rate of at least 75 percent for all individuals who complete the program.
(ii) An earnings rate that is equivalent to or above the state’s minimum wage in a calendar quarter for all individuals who complete the program.
(iii) An employment rate of at least 75 percent for all individuals who complete the program.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                       .
73B-8.006 Training Provider Registration and Initial Eligibility
(1) Training Providers should request Initial Eligibility for inclusion on the state ETPL through a Local Board, which is responsible for reviewing all applications to ensure documentation and local requirements are met.
(2) The Local Board will make notification of the Training Provider application for Initial Eligibility to the Department’s ETPL Coordinator at ETPL@DEO.MyFlorida.com who will review the application and issue an approval or denial. 
(3) Alternately, the Training Provider may request Initial Eligibility directly through the Department’s ETPL Coordinator who will review all applications to ensure documentation requirements are met and issue an approval or denial.
(4) Training Providers seeking Initial Eligibility must register an account in the ETPL MIS portal.  The registration process requires account information about the Training Provider such as the Federal Employer Identification Number (FEIN) of the institution, institution type, contact information in addition to the requirements prescribed in 20 CFR 680.450, and 73B-8.005 Minimum Criteria for Training Providers’ Programs of Study.
(5) Training Providers must upload in the ETPL MIS portal required documentation to support eligibility determination as required by 20 CFR 680.450, and section 445.003(7), Florida Statutes, proof of accreditation, and licensure with the Florida Commission for Independent Education (CIE) for private Training Providers, or licensure with other state or federal agencies. 
(6) Out-of-state Training Providers must submit documentation through the ETPL MIS portal that validates the out-of-state Training Provider’s inclusion on their state’s ETPL.
(7) Local Boards may develop local policies to supplement the criteria and information requirements established by these rules as prescribed in 20 CFR 680.510(a)-(b) for inclusion of Training Providers on local ETPLs.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                      .
73B-8.007 Program of Study Initial Eligibility
(1) Training Providers should request Initial Eligibility of a Program of Study for inclusion on the state ETPL through a Local Board, which is responsible for reviewing all applications to ensure documentation and local requirements are met.
(2) The Local Board will make notification of the Training Provider’s application for Initial Eligibility to the Department’s ETPL Coordinator at ETPL@DEO.MyFlorida.com who will review the application and issue an approval or denial. 
(3) Alternately, the Training Provider may request Initial Eligibility of a Program of Study through the Department’s ETPL Coordinator who shall review all applications to ensure documentation requirements are met and issue an approval or denial.
(4) Training Providers must enter all required program-specific information in the ETPL MIS portal for Programs of Study being offered for ETPL eligibility consideration pursuant to 20 CFR 680.510(a)-(b).
(5) Local Boards shall determine if Programs of Study are included on the local ETPL based on local procedures.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                      .
73B-8.008 Continued/Subsequent Eligibility
(1) After the one-year Initial Eligibility period, Providers applying for Continued Eligibility of Programs of Study must recertify every two years to remain on the ETPL. 
(2) Providers recertifying for Continued Eligibility must submit performance and cost information for each of the Provider’s Programs of Study listed on the state ETPL.
(3) Providers recertifying for Continued Eligibility of Programs of Study must log in to the ETPL MIS portal to review and update all required fields and forms for each Program of Study offered for Continued Eligibility, as identified in 20 CFR 680.460.
(4) No later than August 31st of each year, Providers, except RAP sponsors, must upload information into the ETPL MIS portal on all enrolled and completer individuals for each Program of Study being considered for Continued Eligibility.
(5) Providers must submit student data each program year on all students for each Program of Study being offered for Continued Eligibility. Continued Eligibility data must include the social security numbers for each enrollee and completer individual to allow for the calculation of minimum performance levels as required in 20 CFR 680.460(g) and 73B-8.005 Minimum Criteria for Training Providers’ Programs of Study.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                      .
73B-8.009 Out-of-Local Area and Out-of-State Eligible Training Provider Initial Eligibility
(1) Out-of-local area and out-of-state Training Providers must comply with 73B-8.005 Training Provider Registration and Initial Eligibility to be determined eligible for the state ETPL.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                        .
73B-8.010 Out-of-Local Area and Out-of-State Eligible Training Provider Continued Eligibility
(1) Out-of-local area and out-of-state Training Providers must comply with 73B-8.007 Continued Eligibility to remain on the state ETPL.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                        .
73B-8.011 Losing Eligibility
(1) The Department compiles and publishes the state’s ETPL through the ETPL MIS portal. Once a Provider or Program of Study is approved, it will remain on the state’s ETPL through the Continued Eligibility period of two years unless removed by the Department for documented Provider and/or Program of Study violations.
(2) Providers or Programs of Study are subject to deactivation if:
(a) The Department determines the Provider intentionally supplied inaccurate information or substantially violated any provision of Title I of WIOA regulations, including 29 CFR Part 38; 
(b)The Program of Study fails to meet the states’ minimum performance levels as required in 20 CFR 680.460(g) and 73B-8.005 Minimum Criteria for Training Providers’ Programs of Study; 
(c)The Provider loses its license or accreditation from its accrediting body. 
(3) A Program of Study may be removed from the ETPL if: 
(a) the Provider fails to supply participant data required for the performance review by the annual due date of August 31st; 
(b) it is determined that the Provider intentionally supplied inaccurate information or substantially violated any provisions of Title I of WIOA or the WIOA regulations, including 29 CFR part 38; or
(d) it is determined that the provider is engaging in fraud or other criminal acts, incapacity, unfitness, neglect of duty, official incompetence, irresponsibility, misfeasance, malfeasance, gross mismanagement, waste, nonfeasance, or lack of performance. 
(4) Programs of Study that lose eligibility shall be removed from the state ETPL.  The Department will electronically send a notice of discontinued eligibility to the Local Board and to the Training Provider.
(5) Local Boards shall not enroll a participant in an ITA for a Program of Study that is determined to have lost eligibility. 
(6) Local Boards shall develop procedures to ensure no enrollments are made after the effective date of the notice of discontinuance, and provide guidance and options to any existing participant that is enrolled in the Program of Study.
(7) Training Providers may reapply under the Initial Eligibility criteria provided in 73B-8.005 Training Provider Registration and Initial Eligibility.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                         .
73B-8.012 Program of Study Denial
(1) A Program of Study that the Department determines does not meet the eligibility requirements shall be issued a denial notice within 30 calendar days of receipt of the application. A separate denial notice shall be issued for each Program of Study being denied and will include the reason(s) for denial and provide appeal rights. 
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                       .
73B-8.013 Notifications
(1) The Department will send a notice of approval or denial to the email address provided by the Training Provider and/or Local Board during the registration application process through the ETPL MIS portal. If no email address was provided, notification will be sent by U.S. mail to the primary address provided on the application, and to the Local Board representative.
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                    .
73B-8.014 Public Comment
(1) The Department will adhere to the requirements set forth in 20 CFR 680.450(c) and 20 CFR 680.460(b) related to the requirement to allow for comment during the Training Provider application for Initial Eligibility and Continued Eligibility on the state ETPL. 
PROPOSED EFFECTIVE DATE: 07-01-2023.
Rulemaking Authority 445.003(7), F.S. Law Implemented 445.003(7)(b), F.S. History–New                                          .
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