Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
Division of State Fire Marshal
RULE NOS.:
RULE TITLES:

69A-71.001
Definitions

69A-71.002
Guidelines

69A-71.003
Aggravating and Mitigating Factors

69A-71.004
Local Governing Body; Jurisdiction and Enforcement

PURPOSE AND EFFECT: The proposed rulemaking will specify a range of designated penalties for licensed and unlicensed activity for fire protection system contractors under subsection 633.336(5), F.S. Penalties are based upon the severity and repetition of offenses. The rules identify mitigating and aggravating circumstances that allow the State Fire Marshal to impose a greater or lesser penalty, and for a range of penalties permitted under such circumstances.

SUMMARY: The proposed rulemaking identifies guidelines for penalties levied against licensed and unlicensed activity for fire protection system contractors under subsection 633.336(5), F.S.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department’s economic review for this rulemaking.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 633.104, 633.106, 633.336(5) FS.
LAW IMPLEMENTED: 633.102, 633.104, 633.106, 633.118, 633.336(5) FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Catherine Thrasher, Catherine.Thrasher@myfloridacfo.com, (850)413-3670.

THE FULL TEXT OF THE PROPOSED RULE IS:

69A-71.001 Definitions.
The following definitions shall apply for purposes of this rule chapter.
(1) “Administrative action” means action taken by the State Fire Marshal that usually results in a Department order.
(2) “Certification” means certificate of competency.
(3) “Fire Protection Contractor” means a person who that holds an active, current, or valid certificate of competency acting as a Contractor I, Contractor II, Contractor III, Contractor IV, or Contractor V, as set forth and defined in ss. 633.102(3)(a) through (e), F.S., or current, active, or valid permit acting as a Water-Based Fire Protection Inspector as set forth in ss. 633.318(8), F.S.
(4) “Certificate of competency” means the official document in which the State Fire Marshal verifies that a person or business organization may act as a Contractor I, Contractor II, Contractor III, Contractor IV, or Contractor V, as set forth and defined in ss. 633.102(3)(a) through (e), F.S.
(5) “Department” means the Florida Department of Financial Services.
(6) “Permit” means the official document in which the State Fire Marshal verifies that a person may act as a Water-Based Fire Protection Inspector as set for in ss. 633.318(8), F.S.
(7) “Person” means any natural person or business organization.
(8) “Unlicensed contractor” means any person without a current, active, or valid certificate of competency acting as a Contractor I, Contractor II, Contractor III, Contractor IV, or Contractor V, as set forth and defined in ss. 633.102(3)(a) through (e), F.S., or current, active, or valid permit acting as a Water-Based Fire Protection Inspector as set for in ss. 633.318(8), F.S.
Rulemaking Authority 633.104, 633.106, 633.336(5) FS. Law Implemented 633.102, 633.104, 633.106, 633.118, 633.336(5) FS. New _______. 
69A-71.002 Guidelines.
State Fire Marshal Discretion. The State Fire Marshal shall use its statutorily granted discretion as provided in s. 633.106, F.S., and shall consider the aggravating and mitigating factors identified in rule 69A-71.003, F.A.C., when deciding on an administrative action, and determining the penalty imposed for violations. 
(1) The State Fire Mashal may impose any of the following penalties:
(a) Suspension or revocation of a certificate of competency as provided in ss. 633.106 and 633.336, F.S.;
(b) Administrative fine as provided in ss. 633.106 and 633.336, F.S.;
(c) Denial of a person’s initial application for certification or renewal application for certification as provided in ss. 633.106, F.S.; or 
(d) Probation and the conditions thereof, as provided in ss. 633.106, F.S.
(2) Collateral Action. The provisions of this rule chapter are not intended and shall not be construed to limit the ability of the State Fire Marshal to pursue or recommend collateral, civil, or criminal action, when appropriate.
Rulemaking Authority 633.104, 633.106, 633.336(5) FS. Law Implemented 633.102, 633.104, 633.106, 633.118, 633.336(5) FS. New _______.
69A-71.003 Aggravating and Mitigating Factors.
The State Fire Marshal shall consider the following aggravating and mitigating factors in order to determine whether to take administrative action, or in determining the penalty assessed against a Fire Protection Contractor or unlicensed contractor under this rule chapter.
(1) Actual harm to the public,
(2) Potential harm to the public,
(3) The gravity of the violation,
(4) Restitution to victims,
(5) Willfulness of conduct,
(6) Motivation of Fire Protection Contractor or unlicensed contractor,
(7) Financial gain or loss to Fire Protection Contractor or unlicensed contractor,
(8) Vicarious or personal responsibility,
(9) Related criminal charge or charges and the disposition, or 
        (10) Previous administrative actions by the State Fire Marshal.
Rulemaking Authority 633.104, 633.106, 633.336(5) FS. Law Implemented 633.102, 633.104, 633.106, 633.118, 633.336(5) FS. New _______.
69A-71.004 Local Governing Body; Jurisdiction and Enforcement.
(1) Each county or municipality may, at its option, designate one or more of its code enforcement officers, as defined in chapter 162, to enforce, as set out in this rule, the provisions of s. 633.336, F.S., against persons who engage in activity for which a local permit or certification of competency or permit is required.
(a) A code enforcement officer designated pursuant to this rule may issue a citation for any violation of s. 633.336, F.S., whenever, based upon personal investigation, the code enforcement officer has reasonable and probable grounds to believe that such a violation has occurred.
(b) A citation issued by a code enforcement officer shall be in a form prescribed by the local governing body of the county or municipality and shall state:
1. The time and date of issuance.
2. The name and address of the person to whom the citation is issued.
3. The time and date of the violation.
4. A brief description of the violation and the facts constituting reasonable cause.
5. The name of the code enforcement officer.
6. The procedure for the person to follow in order to pay the civil penalty or to contest the citation.
7. The applicable civil penalty if the person elects not to contest the citation.
(c) The local governing body of the county or municipality may enforce this rule against an unlicensed contractor acting as a Fire Protection Contractor under the provisions of this rule and may enact an ordinance establishing procedures for implementing this rule, including a schedule of penalties to be assessed by the code enforcement officer. The maximum civil penalty which may be levied may not exceed $10,000 per citation. Moneys collected pursuant to this rule shall be retained locally, as provided for by local ordinance, and may be set aside in a specific fund to support future enforcement activities against unlicensed persons.
(d) The person issued the citation under this rule shall immediately cease all activity governed by this rule upon receipt of the citation; and the person charged with the violation shall elect either to correct the violation and pay the civil penalty in the manner indicated on the citation or, within 10 days of receipt of the citation, exclusive of weekends and legal holidays, request an administrative hearing before the local enforcement board, local appeal board, or designated special magistrate to appeal the issuance of the citation by the code enforcement officer.
1. Hearings shall be held before the local enforcement board, local appeal board, or designated special magistrate as established by s. 162.03, F.S., and such hearings shall be conducted pursuant to the requirements of ss. 162.07 and 162.08, F.S.
2. Failure of a violator to appeal the decision of the code enforcement officer within the time period set forth in this paragraph shall constitute a waiver of the violator’s right to an administrative hearing. A waiver of the right to an administrative hearing shall be deemed an admission of the violation, and penalties may be imposed accordingly.
3. If the person issued the citation, or his or her designated representative, shows that the citation is invalid or that the violation has been corrected prior to appearing before the the local enforcement board, local appeal board, or designated special magistrate, then the local enforcement board, local appeal board, or designated special magistrate may dismiss the citation unless the violation is irreparable or irreversible.
4. Each day a willful, knowing violation continues shall constitute a separate offense under the provisions of this rule.
(e) A person cited for a violation pursuant to this rule is deemed to be charged with a noncriminal infraction.
(f) If the the local enforcement board, local appeal board, or designated special magistrate finds that a violation exists, then the local enforcement board, local appeal board, or designated special magistrate may order the violator to pay a civil penalty of not less than the amount set forth on the citation but not more than $10,000 per day for each violation. In determining the amount of the penalty, the local enforcement board, local appeal board, or designated special magistrate shall consider the aggravating and mitigating factors as provided in rule 69A-71.003, F.A.C.
(g) Upon written notification by the code enforcement officer that a violator had not contested the citation or paid the civil penalty within the timeframe allowed on the citation, or if a violation has not been corrected within the timeframe set forth on the notice of violation, the local enforcement board, local appeal board, or designated special magistrate shall enter an order ordering the violator to pay the civil penalty set forth on the citation or notice of violation, and a hearing shall not be necessary for the issuance of such order.
(h) A certified copy of an order imposing a civil penalty against an unlicensed contractor may be recorded in the public records and thereafter shall constitute a lien against any real or personal property owned by the violator. Upon petition to the circuit court, such order may be enforced in the same manner as a court judgment by the sheriffs of this state, including a levy against personal property; however, such order shall not be deemed to be a court judgment except for enforcement purposes. A civil penalty imposed pursuant to this part shall continue to accrue until the violator comes into compliance or until judgment is rendered in a suit to foreclose on a lien filed pursuant to this subsection, whichever occurs first. After 3 months from the filing of any such lien which remains unpaid, the local enforcement board, local appeal board, or designated special magistrate may authorize the local governing body’s attorney to foreclose on the lien. No lien created pursuant to the provisions of this part may be foreclosed on real property which is a homestead under article X, section 4, of the Florida Constitution.
(i) This rule does not authorize or permit a code enforcement officer to perform any function or duty of a law enforcement officer other than a function or duty that is authorized in this rule.
(j) An aggrieved party, including the local governing body, may appeal a final administrative order of the local enforcement board, local appeal board, or designated special magistrate, to the circuit court. Such an appeal shall not be a hearing de novo but shall be limited to appellate review of the record created before the local enforcement board, local appeal board, or designated special magistrate. An appeal shall be filed within 30 days of the execution of the order to be appealed.
(k) All notices required by this rule shall be provided to the alleged violator by certified mail, return receipt requested; by hand delivery by the sheriff or other law enforcement officer or code enforcement officer; by leaving the notice at the violator’s usual place of residence with some person of his or her family above 15 years of age and informing such person of the contents of the notice; or by including a hearing date within the citation.
(l) For those counties which enact ordinances to implement this rule and which have local enforcement boards or local appeal boards, the local enforcement board or local appeal board shall be responsible for the administration of such citation program and training of code enforcement officers. The local governing body of the county shall enter into interlocal agreements with any municipalities in the county so that such municipalities may, by ordinance, resolution, policy, or administrative order, authorize individuals to enforce the provisions of this subsection. Such individuals shall be subject to the requirements of training as specified by the local enforcement board or local appeal board.
(m) Any person who willfully refuses to sign and accept a citation issued by a code enforcement officer commits a misdemeanor of the second degree, punishable as provided in ss. 775.082 or 775.083, F.S.
(n) Nothing contained in this rule shall prohibit an a county or municipality from enforcing its codes or ordinances by any other means.
(o) Nothing in this rule shall be construed to authorize local jurisdictions to exercise disciplinary authority or procedures established in this rule against a person holding a proper valid certificate of competency or permit issued pursuant to this part.
(2) The local governing body may collect and retain an outstanding fine against the person issued the citation.
Rulemaking Authority 633.104, 633.106, 633.336(5) FS. Law Implemented 633.102, 633.104, 633.106, 633.118, 633.336(5) FS. New _______.
NAME OF PERSON ORIGINATING PROPOSED RULE: Catherine Thrasher

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Jimmy Patronis, Chief Financial Officer

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: May 3, 2023

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: October 28, 2022
