Notice of Proposed Rule

DEPARTMENT OF LEGAL AFFAIRS
RULE NO.:
RULE TITLE:

2-42.002
Discrimination Based on Health Care Choices

PURPOSE AND EFFECT: The rule establishes the procedure for submitting and responding to alleged violations of section 381.00316, F.S.

SUMMARY: The rule establishes the procedure for submitting and responding to alleged violations of section 381.00316, F.S.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: During discussion of the economic impact of this rule the Department, based upon the expertise and experience of its members, determined that a Statement of Estimated Regulatory Cost (SERC) was not necessary. This proposed rulemaking will not have an adverse impact or effect regulatory costs in excess of $1million within five years as established in Section 120.541(2)(a)1., 2., and 3., F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 381.00316(9) FS.
LAW IMPLEMENTED: 381.00316 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Edward Tellechea, Chief Assistant Attorney General, PL-01 The Capitol, Tallahassee, Florida 32399-1050, by email at Ed.Tellechea@myfloridalegal.com; or Lynette Norr, Senior Assistant Attorney General, PL-01 The Capitol, Tallahassee, Florida 32399-1050, by email at Lynette.Norr@myfloridalegal.com.

THE FULL TEXT OF THE PROPOSED RULE IS:

2-42.002 Discrimination Based on Health Care Choices.
(1) Definitions – As used in this rule and Section 381.00316, F.S.:
(a) The “department” means the Department of Legal Affairs.
(b) “Discrimination” or to “discriminate” is the act of treating a person differently, wherein that treatment results in an action prohibited by Section 381.00316, F.S.
(c)  “Subject” is the business entity or governmental entity that the complainant alleges to have discriminated against the complainant in a manner prohibited by Section 381.00316.
(2) The department shall investigate a legally sufficient complaint alleging a violation of Section 381.00316, F.S., or any rule adopted thereunder. The complaint must be submitted on form DBHC-001, Complaint Discrimination Based on Health Care Choices (06/23), which is hereby incorporated by reference and available at https://www.flrules.org/Gateway/reference.asp?No=Ref-            , or  http://myfloridalegal.com/healthcarechoices/.  A complete complaint may be submitted either electronically at http://myfloridalegal.com/healthcarechoices/, a paper hard copy of the complaint form may be obtained at http://myfloridalegal.com/healthcarechoices/, and submitted via email to: healthcarechoices@myfloridalegal.com., or a paper hard copy may be mailed to: The Department of Legal Affairs, Health Care Choices Program,  PL-01, The Capitol, Tallahassee, Florida 32399-1050.
(3) Complainants who submit an incomplete complaint shall be notified in writing and will have thirty (30) days from the date of the notice of incompleteness to submit to the Department the missing information or materials. Failure to timely provide the requested missing information or materials shall result in dismissal of the complaint. 
(4) A complaint is legally sufficient if it contains all the information required by the complaint form and ultimate facts that demonstrate that a violation of Section 381.00316, F.S., or any rule adopted thereunder, has occurred. In order to determine legal sufficiency, the department may require supporting information or documentation. The subject may submit a written response to the information contained in the complaint within twenty (20) days after service. The department will consider the complaint and supporting documentation as well as the subject’s written responses when determining whether probable cause exists.
(5) When the investigation is complete, the department shall prepare and submit to the Attorney General’s designee the department’s investigative report. The report shall contain the investigative findings and the recommendations of the department concerning the existence of probable cause. Upon review of the investigative findings and recommendations, the designee shall either find that there is probable cause that one or more violations of Section 381.00316, F.S., or any rule adopted thereunder, has occurred or that there is insufficient evidence to support a finding of probable cause and that the complaint should be dismissed. If probable cause is found, the department shall file a formal administrative complaint against the subject that complies with Rule 28-106.2015, F.A.C., and prosecute that complaint pursuant to Chapter 120, F.S., and Rule Chapter 28-106, F.A.C.  
(6) An evidentiary hearing before an administrative law judge from the Division of Administrative Hearings shall be held pursuant to Section 120.57(1), F.S., if there are any disputed issues of material fact. The department shall have the burden to prove the allegations contained in the administrative complaint by a preponderance of evidence. The administrative law judge shall issue a recommended order pursuant to Section 120.57(1), F.S., and the department shall determine and issue the final order in each case which shall constitute final agency action. The penalty set forth in the final order shall be imposed in accordance with Section 381.00316(6), F.S. 
(7) The department may resolve a complaint pursuant to Section 120.57(4), F.S., and impose a penalty through informal disposition by consent order. 
(8)  In determining the amount of fine to be levied for a violation, the Attorney General may consider any of the following factors:
(a)  Whether the subject knowingly and willfully violated this section.
(b)  Whether the subject has shown good faith in attempting to comply with this section.
(c)  Whether the subject has taken action to correct the violation.
(d)  Whether the subject has previously been assessed a fine for violating Sections 381.00316, F.S.
(e)  Any other mitigating or aggravating factor that fairness or due process requires.      
(9)  Rights of the complainant. 
(a) When probable cause is not found, the department shall so inform complainant and notify that person that he or she may, within 30 days, provide any additional information to the department that may be relevant to the decision. To facilitate the provision of additional information, the person who filed the complaint may receive, upon request, a copy of the investigative report that supported the recommendation for closure.  
(b) When probable cause is found and the case proceeds to hearing under Section 120.57(1), F.S., the complainant shall have the right to present oral or written communication relating to the alleged violations or to the appropriate penalty.
Rulemaking Authority 381.00316(9) FS. Law Implemented 381.00316 FS. History–New                      .
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