Notice of Proposed Rule

DEPARTMENT OF EDUCATION
State Board of Education
RULE NO.:
RULE TITLE:

6A-1.094126
Special Magistrate for Materials Used in Classroom or School Libraries
PURPOSE AND EFFECT: This new rule will establish a process for parents to request the appointment of a special magistrate if they disagree with the local decision about an objection to materials used in school or classroom libraries.

SUMMARY: The rule sets forth a process to seek a review of the procedures used by a school district to consider and respond to a parental objection to specified materials, such as those found in libraries or used in classrooms. The rule includes a form parents must use to request a special magistrate, describes school district obligations to assist in the review, and includes factors used by the Department and Commissioner in deciding whether to appoint a special magistrate. The rule also describes the type of relief available and unavailable through a special magistrate. The rule also clarifies that objections to instructional materials that were adopted by a district using public notice and comment procedures will not be reviewed under the special magistrate process.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The proposed rule is not expected to have any adverse impact on economic growth or any other factor set forth in s. 120.531(2), F.S., and will not require legislative ratification. This is based upon experience with other special magistrate processes and the minimal requirements for parents and school districts in this rule.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 1001.02(1), (2)(n), 1006.28(2), F.S.

LAW IMPLEMENTED: 1006.28(2)(a)6., F.S.

A HEARING WILL BE HELD AT THE DATE, TIME AND PLACE SHOWN BELOW:
DATE AND TIME: August 23, 2023, 9:00 a.m.

PLACE: Collier County School Board Office, 5775 Osceola Trail, Naples, FL 34109.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Randy Kosec, Jr., Chief, Office of Professional Practices Services, randy.kosec@fldoe.org.

THE FULL TEXT OF THE PROPOSED RULE IS:

6A-1.094126 Special Magistrate for Materials Used in Classroom or School Libraries.
(1) Purpose. The purpose of this rule is to describe the process for a parent to request the appointment of a Special Magistrate to determine whether a school district properly considered a parental objection to the use of specific material in school under s. 1006.28(2)(a)2., F.S.   
(2) Definitions. In this rule, the terms have the following meaning:
(a) “Days” means business days and excludes state, federal, and school district holidays;
(b) “Department” means the Florida Department of Education;
(c) “Parental Request for Appointment of a Special Magistrate for Materials used in Classroom or School Libraries” or “Parental Request” means the written form adopted by and incorporated into this rule;
(d) “Parent” means the definition of that term provided in s. 1000.21(6), F.S.;
(e) “Parties” means the parent who submitted a request for appointment of a special magistrate and the school district;
(f) “Special Magistrate” means an administrative law judge provided by the Division of Administrative Hearings (DOAH) under s. 120.65(6), F.S., or a person appointed by the Commissioner of Education (Commissioner) who is a member of the Florida Bar in good standing with a minimum of five years of administrative law experience.
(3) Types of Materials Potentially Subject to the Special Magistrate Process.  
(a) Except as set forth in paragraph (3)(b), the appointment of a Special Magistrate will be considered for parental objections to any type of material made available to a student in a school library, included on a school, grade, or classroom reading list, or used in a classroom. 
(b) A special magistrate will not be appointed for parental objections to instructional materials that were adopted by a school district or are in the process of adoption by a school district using district procedures for public review and comment as required by ss. 1006.40(4) and 1006.283(2)(b)8., 9., and 11., F.S.   
(4) Relief Potentially Available under the Special Magistrate Process. The special magistrate process is available to determine whether a district considered a parental objection under procedures that meet the requirements of s. 1006.28(2)(a), F.S. Relief available to a parent under the special magistrate process does not include the removal of material or limiting student access to material. 
(5) Parent Obligations. To request appointment of a Special Magistrate, a parent must:
(a) Complete the Parental Request form referenced in subsection (10) of this rule;
(b) Demonstrate that before filing the Parental Request, the parent filed an objection with the school board and the school board has either ruled on the objection or has failed to timely process the objection under s. 1006.28(2)(a)2., F.S., and the procedures adopted by the school board; 
(c) Describe the nature of the original objection submitted to the district, including the title and ISBN of the specific material objected to and the reason for the objection;
(d) Describe how the district failed to establish an adequate policy to address objections to materials as required by s. 1006.28(2)(a)2., F.S., or failed to follow that policy when resolving the objection; and
(e) Describe the resolution sought from the Special Magistrate and the State Board of Education.
(6) School District Obligations. Each school district must:
(a) Designate at least one person responsible for responding to Departmental inquiries regarding a request for appointment of a special magistrate and notify the Department of the name and email address of the individual;
(b) Within fifteen (15) days of receipt of notice from the Department that a parent has requested the appointment of a Special Magistrate as described in subsection (5), provide to the Department the following:
1.  The procedure adopted by the school board to address the parent’s objection, including a web address where the procedures can be found; 
2. A description of the parent’s use of these procedures, including the nature of the objection submitted to the district and the district’s decision on the objection; 
3. A description of any school district remedies that remain available to the parent to resolve the objection; and 
4. A statement identifying any of the grounds for dismissal of the request for appointment of a special magistrate, as described in paragraph (7)(b) of this rule.
(c) Expeditiously contract for payment of a Special Magistrate appointed by the Commissioner and notify the Department within twenty (20) days after receiving notice of the appointment of a Special Magistrate that an agreement has been reached for payment with the appointed Special Magistrate.
(7) Department of Education Obligations.
(a) Review of Parental Request. Upon receipt of the Parental Request, the Department will:
1. Review the form and provide an opportunity for the parent to provide missing or supplemental information within twenty (20) days of mailing of a Departmental notice that missing or supplemental information is needed;
2. Notify the school district of receipt of the Parental Request; and
3. Provide written notice to the parent and school district if a Special Magistrate has been appointed or the request has been dismissed. 
(b) Dismissal of Parental Request. The Department may dismiss the Parental Request under the following circumstances: 
1. The parent notifies the Department that the objection has been resolved or withdrawn; 
2. The Parental Request form has not been substantially completed, after the opportunity to provide missing or supplemental information has been provided; 
3. The parent has not demonstrated full and complete use of school and school district procedures adopted by the district under s. 1006.28(2)(a), F.S., for resolving the objection; 
4. The parent fails to allege that the district either failed to create a policy as required by s. 1006.28(2)(a)2., F.S., or did not follow the policy when ruling on the objection; or
5.  The parent failed to maintain accurate contact information with the Department or the Special Magistrate.
(c) Obligations Post Appointment of Special Magistrate. Upon appointment of a Special Magistrate by the Commissioner under subsection (8) of this rule, the Department must:
1. Provide the parties notice of the appointment of a Special Magistrate and advise the parties of the following:
a. The name and contact information of the Special Magistrate; 
b. The time frame when the Special Magistrate must provide a written recommendation to the State Board of Education; and
c. The requirement to maintain accurate contact information with the Department and the Special Magistrate; 
2. Provide to the Special Magistrate the following: 
a. The Parental Request and any supplemental information received by the Department upon review of the Parental Request; and 
b. A timeline for the Special Magistrate to submit the Recommendation to the State Board for the purpose of allowing sufficient time for the State Board to review the Recommendation and facilitating the efficient scheduling of State Board meetings. The timeline may only exceed the 30-day limit in  paragraph (9)(d) of this rule if agreed to by the parties.
(8) Commissioner of Education. The Commissioner of Education will review each completed Parental Request that has not been dismissed by the Department under paragraph (7)(b) of this rule and decide whether to appoint a Special Magistrate utilizing the following factors:
(a) Whether there is authority and the ability to provide effective relief to the parent through the special magistrate process; 
(b) Whether the parent is seeking or has already sought relief in court;
(c) Whether due to a change in circumstances, such as the school or district removed the specific material objected to or the district has agreed to reconsider the objection and remedy any procedural errors; and
(d) Whether grounds for dismissal of the Parental Request, as described in paragraph (7)(b) of this rule, are found to exist. 
(9) Special Magistrate Procedures. 
(a) Where an administrative law judge provided by DOAH is available and assigned to act as the Special Magistrate, proceedings before the Special Magistrate will be held in accordance with DOAH rules, except where inconsistent with this rule or s. 1006.28(2)(a)6., F.S.
(b) Where an administrative law judge from DOAH is unavailable or the Commissioner appoints the Special Magistrate, the following procedures apply: 
1. The Special Magistrate must set and notify all parties of the time and place of the hearings. 
2. Any party directly involved in the proceeding may appear at the hearing with or without counsel or by other representative.
3. The parties and the Special Magistrate may call, examine, and cross-examine witnesses and enter evidence into the record. Witnesses must be examined under oath. Evidentiary matters before the Special Magistrate will be governed by the Administrative Procedure Act and DOAH rules. 
4. The Special Magistrate may permit the submission of written memorandum by the parties; however,  the submission of written memorandum may not extend the 30-day timeline established by  paragraph (9)(d) of this rule unless agreed to by the parties.
(c) Following the close of the hearing, the Special Magistrate must prepare a written recommendation (Recommendation), determining whether a parent has demonstrated that the school district has failed to create an adequate policy as required by s. 1006.28(2)(a)2., F.S., or has materially failed to follow that policy. The Special Magistrate’s Recommendation must be based upon the evidence presented and argument made before the Special Magistrate. The Recommendation must include findings of fact, conclusions of law, and recommendations for resolution of the dispute by the parties. The Special Magistrate’s findings of fact must be accepted by the State Board unless they are not supported by competent, substantial evidence admitted at the hearing or stipulated by the parties. The Special Magistrate’s conclusions of law must be accepted by the State Board unless a contrary conclusion is more reasonable.
(d) The Special Magistrate’s Recommendation is due within thirty (30) days of the date the Special Magistrate receives the Parental Request from the Department. The 30-day time frame can be extended upon agreement of the parties. A party may be deemed to have agreed to an extension if unavailable for hearing at the date and time set or where a party fails to timely respond to scheduling orders issued by the Special Magistrate. 
(10) The following form is incorporated by reference and may be obtained at https://www.fldoe.org/schools/k-12-public-schools/: Parental Request for Appointment of a Special Magistrate for Materials Used in Classroom or School Libraries, Form No. SM-MAT (DOS Link) (effective September 2023).
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