Notice of Proposed Rule

AGENCY FOR HEALTH CARE ADMINISTRATION
Health Facility and Agency Licensing
RULE NO.:
RULE TITLE:

59A-35.125
Standards for the Appropriate Use of Facial Coverings for Infection Control

PURPOSE AND EFFECT: The Agency is proposing to create a new rule within Ch. 59A-35, F.A.C., to implement the provisions of SB 252 (L.O.F. 2023-043) to establish facial covering requirements for health care practitioners and health care providers for infection control.

SUMMARY: Rule 59A-35.125 will establish facial covering requirements for health care practitioners and health care providers for infection control.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: A SERC has not been prepared by the agency. For rules listed where no SERC was prepared, the Agency prepared a checklist for each rule to determine the necessity for a SERC. Based on this information at the time of the analysis and pursuant to section 120.541, Florida Statutes, the rule will not require legislative ratification.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 408.824 F.S.
LAW IMPLEMENTED: 408.824 F.S.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE, TIME AND PLACE SHOWN BELOW (IF NOT REQUESTED, THIS HEARING WILL NOT BE HELD): 

DATE AND TIME: May 7, 2024, from 2:00 p.m. – 3:00 p.m.

PLACE: Agency for Health Care Administration, 2727 Mahan Drive, building #3, Conference Room A, Tallahassee, FL 32308. You may also participate by dialing the Open Voice conference line, 1(888)585-9008, then enter the conference room number followed by the pound sign, 998-518-088#. The agenda and related materials can be found on the web at:

https://ahca.myflorida.com/MCHQ/Health_Facility_Regulation/Rulemaking.shtml

Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to participate in this workshop/meeting is asked to advise the agency at least 3 days before the workshop/meeting by contacting: Kelli Fillyaw, Bureau of Health Facility Regulation, 2727 Mahan Drive, Tallahassee, Florida, 32308 (850)412-4442. If you are hearing or speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-8770 (Voice).

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Kelli Fillyaw at (850)412-4442 or email at: Kelli.Fillyaw@ahca.myflorida.com.

THE FULL TEXT OF THE PROPOSED RULE IS:
59A-35.125 Standards for the Appropriate Use of Facial Coverings for Infection Control.
(1) Definitions:
(a) “Common area” refers to areas in a health care setting where patients are not treated, diagnosed, or examined.
(b) “Employee” refers to any person under employment or contract of a health care setting, including health care practitioners, administrative staff, maintenance staff, aides, contractors, students, and volunteers.  
(c) “Health care setting” refers to any place where health care practitioners and/or health care providers practice their profession or provide services.
(d) “Patient” refers to a person receiving services from a health care practitioner or health care provider.
(e) “Sterile areas” refers to locations where surgery is conducted or where procedures that require aseptic techniques are performed.
(f) “Sterile procedure" refers to aseptic procedures with the goal of minimizing the risk of microbial contamination to reduce the rate of invasive or surgical site infection. 
(g) “Visitor” refers to any person in a health care setting who is not an employee or patient of the health care setting.
(2) Health care practitioners and health care providers may choose to require a patient to wear a facial covering only when the patient is in a common area of the health care setting and is exhibiting signs or symptoms of or has a diagnosed infectious disease that can be spread through droplet or airborne transmission.
(3) Health care practitioners and health care providers may choose to require a visitor to wear a facial covering only when the visitor is:
(a) Exhibiting signs or symptoms of or has a diagnosed infectious disease that can be spread through droplet or airborne transmission,
(b) In sterile areas of the health care setting or an area where sterile procedures are being performed, 
(c) In an in-patient or clinical room with a patient who is exhibiting signs or symptoms of or has a diagnosed infectious disease that can be spread through droplet or airborne transmission, or
(d) Visiting a patient whose treating health care practitioner has diagnosed the patient with or confirmed a condition affecting the immune system in a manner which is known to increase risk of transmission of an infection from employees without signs or symptoms of infection to a patient and whose treating practitioner has determined that the use of facial coverings is necessary for the patient’s safety. 
(4) Opt-Out Requirements are as follows:

(a) Health care practitioners and health care providers who choose to require a facial covering for any patient must include in the policy a provision for the opting-out of wearing a facial covering. Such policy must be in accordance with the Florida Patient Bill of Rights and Responsibilities, section 381.026, F.S.
(b) Health care practitioners and health care providers who choose to require a facial covering for any visitor must include in the policy a provision for the opting-out of wearing a facial covering if an alternative method of infection control or infectious disease prevention is available.
(5) Health care practitioners and health care providers must allow an employee to opt out of facial covering requirements unless an employee is:
(a) Conducting sterile procedures,
(b) Working in a sterile area,
(c) Working with a patient whose treating health care practitioner has diagnosed the patient with or confirmed a condition affecting the immune system in a manner which is known to increase risk of transmission of an infection from employees without signs or symptoms of infection to a patient and whose treating practitioner has determined that the use of facial coverings is necessary for the patient’s safety, 
(d) With a patient on droplet or airborne isolation, or
(e) Engaging in non-clinical potentially hazardous activities that require facial coverings to prevent physical injury or harm in accordance with industry standards.
Rulemaking Authority 408.824 FS. Law Implemented 408.824 FS. History – New.
NAME OF PERSON ORIGINATING PROPOSED RULE: Kelli Fillyaw

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Jason Weida

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: March 28, 2024

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: August 17, 2023
