Notice of Proposed Rule

DEPARTMENT OF TRANSPORTATION
RULE NOS.:
RULE TITLES:

14-121.001
Purpose, Definitions, and Designation of Signature Authority

14-121.002
Airport Airspace Obstruction Permitting

14-121.003
Local Airport Airspace Obstruction Permitting Technical Review

14-121.004
Filing Airport Protection Zoning Regulations

14-121.005
Forms

14-121.006
Sunset

PURPOSE AND EFFECT: To adopt rules to implement Chapter 333, F.S., related to airport zoning as authorized by Chapter 2021-186, s. 10, Laws of Florida.

SUMMARY: The proposed rules for Chapter 14-121, Florida Administrative Code, provide requirements for airport airspace obstruction permitting, local airport airspace obstruction permitting technical review by the Florida Department of Transportation’s Aviation Office, and the filing of airport protection zoning regulations with the Department’s Aviation Office within a specified time frame. The proposed rules also incorporate a form by reference.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION:

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department used an itemized checklist to conduct an economic analysis and determine if there would be any adverse impact or regulatory cost associated with these rules that exceeds the stated criteria. Upon review of the proposed rulemaking, the Department determined that the proposed rules will not exceed any one of the economic analysis criteria in a SERC as set forth in s. 120.541(2)(a), F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 333.15, 334.044(2), F.S.

LAW IMPLEMENTED: 

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: John Ashley Peacock, Assistant General Counsel, Florida Department of Transportation, (850)414-5361, ashley.peacock@dot.state.fl.us.

THE FULL TEXT OF THE PROPOSED RULE IS:
14-121.001 Purpose, Definitions, and Designation of Signature Authority
(1) Purpose. The purpose of this rule chapter is to promote flight safety by providing airspace protection pursuant to Chapter 333, F.S.
(2) Definitions. For the purposes of this rule chapter the following additional terms are defined:
(a) “Aeronautical study” as defined in section 333.01(1), F.S., means a FAA study, conducted in accordance with the standards of 14 C.F.R. part 77, subpart C, and FAA policy and guidance, on the effect of proposed construction or alteration upon the operation of air navigation facilities and the safe and efficient use of navigable airspace.
(b) “Agent” means an individual authorized to act on behalf of a person applying to obtain an Airspace Obstruction Permit.
(c) “Airport” as defined in section 333.01(2), F.S., means any area of land or water designed and set aside for the landing and taking off of aircraft and used or to be used in the interest of the public for such purpose.
(d) “Airport hazard” as defined in section 333.01(3), F.S., means an obstruction to air navigation which affects the safe and efficient use of navigable airspace or the operation of planned or existing air navigation and communication facilities.
(e) “Airport hazard area” as defined in section 333.01(4), F.S., means any area of land or water upon which an airport hazard might be established.
(f) “Airport land use compatibility zoning” as defined in section 333.01(5), F.S., means airport zoning regulations governing the use of land on, adjacent to, or in the immediate vicinity of airports.
(g) “Airport protection zoning regulations” as defined in section 333.01(8), F.S., means airport zoning regulations governing airport hazards.
(h) “Airport Reference Point” means the latitude and longitude of the approximate geometric center of the airport reported in degrees, minutes, seconds, and ten thousandths of a second latitude and longitude.
(i) “Airspace Determination Letter” means a document issued by the Federal Aviation Administration memorializing the findings of an aeronautical study.
(j) “Airspace Obstruction Permit” means a document approving the proposed construction, alteration, or allowing of an obstruction within an airport hazard area.
(k) “Applicant” means a person that has submitted a complete Airspace Obstruction Permit Application.
(l) “Department” means the Florida Department of Transportation.
(m) “FAA” means the Federal Aviation Administration.
(n) “Object” means an above ground or water thing, including, but not limited to, buildings, navigational aids, equipment, vehicles, natural growth, terrain, or aircraft.
(o) “Obstruction” as defined in section 333.01(12), F.S., means any existing or proposed object, terrain, or structure construction or alteration that exceeds the federal obstruction standards in 14 C.F.R. part 77, subpart C. The term includes:
1. Any object of natural growth or terrain;
2. Permanent or temporary construction or alteration, including equipment or materials used and any permanent or temporary apparatus; or
3. Alteration of any permanent or temporary existing structure by a change in the structure’s height, including appurtenances, lateral dimensions, and equipment or materials used in the structure.
(p) “Person” as defined in section 333.01(13), F.S., means any individual, firm, co-partnership, corporation, company, association, joint-stock association, or body politic, and includes any trustee, receiver, assignee, or other similar representative thereof.
(q) “Political subdivision” as defined in section 333.01(14), F.S., means the local government or any county, municipality, town, village, or other subdivision or agency thereof, or any district or special district, port commission, port authority, or other such agency authorized to establish or operate airports in the state.
(r) “Public-use airport” as defined in section 333.01(15), F.S., means an airport, publicly or privately owned, licensed by the state, which is open for use by the public.
(s) “Site” means a specific area of land or water where the obstruction is intended to be located.
(t) “Sponsor” means the person ultimately responsible for the construction or alteration of an object.
(u) “Zoning authority” means any county, municipality, town, village, or other subdivision of the state, or any district or special district, port commission, port authority, or other such agency which exercises authority over and grants development permits for the site.
(3) Signature Authority. The State Aviation Manager is authorized to issue Airspace Obstruction Permits subject to the requirements of section 333.025, F.S., and to enforce the provisions of Chapter 333, F.S.
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
14-121.002 Airspace Obstruction Permitting
(1) Applicability. 
Unless specifically exempted by section 333.025(2), (3), or (4), F.S., any person proposing the construction or alteration of an obstruction within a 10-nautical mile radius of the airport reference point of an existing or planned public-use or military airport must obtain a permit from the Department.
(2) Airspace Obstruction Permit Application.
The sponsor shall complete an Airspace Obstruction Permit Application in the form and manner prescribed by the Department. The complete application shall be filed prior to commencing construction or establishment of an obstruction. 
(a) The sponsor shall complete the Airspace Obstruction Permit Application by utilizing FDOT Form 725-040-11, effective 04/24, incorporated by reference in Rule 14-121.005, F.A.C. The form shall be submitted by certified mail, return receipt requested, or by a delivery service that provides a receipt evidencing delivery to: State Aviation Manager, Aviation Office, Florida Department of Transportation, 605 Suwannee Street, MS 46, Tallahassee, Florida 32399-0450. All additional supporting documentation required by paragraph (2)(b) and FDOT Form 725-040-11, effective 04/24, incorporated by reference in Rule 14-121.005, F.A.C., must be submitted with the form to complete the application.
(b) An Airspace Obstruction Permit Application shall include the following documentation:
1. A photo identification issued by a governmental agency establishing the identity of the sponsor(s) or a certified copy of the official governmental record establishing the sponsor(s) as a person.
2. If the sponsor is not the landowner, attach a copy of the authorization to construct or lease of land involved. 
3. A certified document establishing an individual as the agent authorized to act on behalf of a sponsor to obtain an Airspace Obstruction Permit, if applicable.
4. A map or aerial photograph depicting the geographical location of the site.
5. Detailed scaled drawing at least 11” x 17” showing the following features of the site:  
a. Site boundaries; and
b. The type, size, and dimensions of the proposed obstruction.
6. An executed document from an authorized representative of the zoning authority having jurisdiction over the site stating that the zoning authority does not have airport protection zoning regulations for the site as depicted in the Airspace Obstruction Permit Application.
7. A map depicting the following:
a. Site boundaries; and
b. Airport reference points for all existing and proposed public-use and military airports within a 10-nautical mile radius of the site.
8. A copy of the FAA 7460-1 form(s) and all attachments submitted to the FAA for the obstruction.
9. A copy of the final FAA Airspace Determination Letter(s) for the obstruction.
10. A certified acknowledgement that the sponsor must install, maintain, and operate at the sponsor’s expense, marking and lighting in conformance with the specific standards established by the FAA in the final FAA Airspace Determination Letter(s).
(3) Review. 
The Department will process and determine the approval or disapproval of an Airspace Obstruction Permit Application as follows:
(a) Within 10 days of receipt of a Airspace Obstruction Permit Application, the applicant will be notified of any apparent errors or omissions and any requests for additional information.
(b) An Airspace Obstruction Permit shall be granted only after the Department determines the conditions of section 333.025(6), F.S., are satisfied.
(c) The Department shall, within 30 days after receipt of an Airspace Obstruction Permit Application, issue or deny the Airspace Obstruction Permit.
(d) Following the Department’s decision on the issuance of the Airspace Obstruction Permit, the Department will publish an announcement in the Florida Administrative Register (FAR) to inform any person whose substantial interests will be determined or affected by the issuance of the Airspace Obstruction Permit of their right, pursuant to sections 120.569 and 120.57, F.S., and Rule 28-106.111, F.A.C., to petition for an administrative hearing within 21 days of publication of such notice in the FAR. The Department’s action will become final unless a timely petition for hearing is filed the Department’s Clerk of Agency Proceedings in accordance with the pleading requirements of Rule 28-106.201 or Rule 28-106.301, F.A.C., depending on whether a formal or informal hearing is requested.
(e) If a valid request for administrative hearing is not timely delivered to the Department, the Department’s action on the Airspace Obstruction Permit shall take effect 30 days after the date of its issuance. 
(f) If a valid request for administrative hearing is timely delivered to the Department’s Clerk of Agency Proceedings, the Department’s action shall be held in abeyance pending the outcome of the administrative process.
(4) Airport Airspace Obstruction Permit Issuance.
Department approval of the construction or alteration of an obstruction shall be documented by issuance of an Airspace Obstruction Permit, which shall remain valid in accordance with the applicable FAA airspace determination(s).
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
14-121. 003 Political Subdivision Airspace Obstruction Permit Application Technical Review
(1) Applicability. 
Unless specifically exempted by section 333.025(4), F.S., any political subdivisions which have adopted adequate airport protection zoning regulations, placed such regulations on file with the Department’s Aviation Office, and established a permitting process for the construction or alteration of an obstruction shall submit a complete airspace obstruction permit application to the Department to evaluate for technical consistency with section 333.025(4), F.S.
(2) Political Subdivision Airspace Obstruction Permit Application Submission.
The political subdivision shall provide a complete airspace obstruction permit application in the form and manner prescribed by its airport protection zoning regulations to the Department. The complete application shall be submitted by certified mail, return receipt requested, or by a delivery service that provides a receipt evidencing delivery to: State Aviation Manager, Aviation Office, Florida Department of Transportation, 605 Suwannee Street, MS 46, Tallahassee, Florida 32399-0450.
(3) Review. 
The Department process for providing technical review of a local airspace obstruction permit application for consistency with section 333.025(4), F.S., will be completed within 15 days of receipt. 
(4) Airspace Obstruction Permit Technical Review Comments.
Department findings on technical consistency review of airspace obstruction permit applications pursuant to section 333.025(4), F.S., shall be provided in writing to the local political subdivision for consideration within the 15 day period.
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
14-121.004 Filing Airport Protection Zoning Regulations
Political subdivisions shall provide a copy of all airport protection zoning regulations and airport land use compatibility zoning regulations, and any related amendments, to the Department’s Aviation Office within 30 days after adoption pursuant to section 333.03, F.S. Regulations shall be submitted to: State Aviation Manager, Aviation Office, Florida Department of Transportation, 605 Suwannee Street, MS 46, Tallahassee, Florida 32399-0450.
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
14-121.005 Forms
The following form is incorporated by reference at http://www.flrules.org/Gateway/reference.asp?No=Ref-16072, effective 04/24, and available at https://www.fdot.gov/aviation, and shall be used to apply for an airspace obstruction permit:
FORM NUMBER
DATE

TITLE
725-040-11

04/24

Airspace Obstruction Permit Application
A copy of this form may also be obtained by contacting the State Aviation Manager, Aviation Office, Florida Department of Transportation, 605 Suwannee Street, MS 46, Tallahassee, Florida 32399-0450.
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
14-121.006 Sunset
The Department intends to repeal the provision of this rule chapter on April 1, 2029, in accordance with the rulemaking requirements of section 150.54, F.S., unless this rule chapter is reviewed and determined to remain necessary prior to such proposed repeal.
Rulemaking Authority 333.15, 334.044(2) F.S. Law Implemented 333.01, 333.025 F.S. History _____________.
NAME OF PERSON ORIGINATING PROPOSED RULE: David A. Roberts, Interim State Aviation Manager, Aviation Office, Department of Transportation

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Jared W. Perdue, P.E., Secretary, Department of Transportation

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: April 09, 2024

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: October 28, 2021
