Notice of Emergency Rule 

DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES
Division of Food, Nutrition and Wellness
RULE NO.:
RULE TITLE:
5PER24-11
Appeals
SPECIFIC REASONS FOR FINDING AN IMMEDIATE DANGER TO THE PUBLIC HEALTH, SAFETY OR WELFARE: Tropical Storm Helene is expected to intensify into a large and dangerous major hurricane prior to making landfall in Florida. Due to the safety risks posed and evacuation needs required by the storm, as well as the resulting statewide disruption to normal business and governmental operations, deadlines established in rule 5P-1.002, F.A.C., must be adjusted to allow potential appellants to exercise their rights. This emergency rule will allow appellants additional time to respond to agency action and to participate in the appeals process, while also allowing additional time for the hearing officer to conduct hearings and render final determinations.
REASON FOR CONCLUDING THAT THE PROCEDURE IS FAIR UNDER THE CIRCUMSTANCES: The extended deadlines provided in the emergency rule allow appellants to exercise their rights to challenge an agency action by giving them additional time to request a hearing, to participate in a hearing, and to provide documentation to the hearing officer for consideration. The emergency rule also provides the hearing officer with additional time to issue a fair and impartial final determination on the matter appealed. However, the additional time provided by this emergency rule is not so great as to unduly delay proceedings or to impose hardships on participants.
SUMMARY: This emergency rule extends specified deadlines for appeals processes related to Child Nutrition Programs.
THE PERSON TO BE CONTACTED REGARDING THE EMERGENCY RULE IS: Corinne Porcher, Senior Attorney, 600 South Calhoun St., Ste. 120, Tallahassee, FL 32399, (850)545-4987.
THE FULL TEXT OF THE EMERGENCY RULE IS:
5PER24-11 5P-1.002 Appeals.
(1) through (3) No change. 
(4) Requests for appeal must be postmarked by the U.S. Postal Service (or an equivalent private delivery service) or emailed to the department no more than twenty (20) fourteen (14) calendar days from the date the Notice of Action was deemed received by the Sponsors, Recipient Agencies or Food Service Management Companies. Failure to timely request an appeal shall result in the entry of a default final determination. 
(5) through (6) No change.
(7) To refute the Notice of Action the Appellant may submit written documentation for review by the hearing official either with the request for appeal or the Appellant must indicate in its request for appeal that such documentation will be submitted to the hearing official within fourteen (14) seven (7) calendar days of the date Appellant submitted the request for appeal. 
(a) The written documentation submitted by the Appellant must be postmarked by the U.S. Postal Service (or an equivalent private delivery service) or emailed to the department no more than fourteen (14) seven (7) calendar days from the date the Appellant’s request for appeal was postmarked by the U.S. Postal Service (or an equivalent private delivery service) or emailed to the department. 
(b) The department will have fourteen (14) seven (7) calendar days from the date the department received the Appellant’s request for appeal to submit the written documentation upon which the agency action was based to the designated hearing official. 
(c) Any written documentation received after the fourteen-day seven-day deadline shall not be considered for review.
(8) No change.
(9) If a hearing is requested, it shall be held within thirty (30) fourteen (14) calendar days of the date the department received the request for appeal, unless otherwise agreed to by both parties. The hearing shall not be held prior to the time expiration for the submission of written documentation by both parties in accordance with subsection (7) of this rule. The Appellant shall be provided with at least five (5) calendar days’ written notice, sent via certified mail, return receipt requested, of the time and place of the hearing. The hearing official shall conduct the hearing in accordance with this rule.
(a) through (c) No change.
(10) through (11) No change.
(12) Within fifteen (15) five (5) business days after the hearing, or within fifteen (15) five (5) business days after receipt of written documentation from both parties if no hearing is held, the hearing official shall issue a Final Determination based on a full review of the information provided by both parties, and on applicable program regulations. The Final Determination shall be sent to the Appellant via certified mail, return receipt requested, or email transmission to last email of record.
(13) through (16) No change.
Rulemaking Authority 570.07(23), 595.404(4), (10), (11) FS. Law Implemented 595.404 FS. History–New 3-22-66, 4-11-70, 4-19-73, Repromulgated 12-5-74, Amended 6-28-83, Formerly 6A-7.41, 6A-7.040, Amended 6-21-18, 12-16-18, 9-5-23, 9-25-24.
THIS RULE TAKES EFFECT UPON BEING FILED WITH THE DEPARTMENT OF STATE UNLESS A LATER TIME AND DATE IS SPECIFIED IN THE RULE.
EFFECTIVE DATE: 9/25/24

