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DEPARTMENT OF COMMERCE
Division of Community Development
Commerce Final Order No. COM-24-044

FINAL ORDER

This matter was considered by the Florida Department of Commerce (“Department”), following receipt of a Recommended Order (“RO”) issued by an Administrative Law Judge (“ALJ”) of the Division of Administrative Hearings (“DOAH”).

Background

This is a proceeding to determine whether a proposed revived declaration of covenants for the Gaspar’s Hideaway Owners Association, Inc. (“Association”), was properly approved by parcel owners and complied with all statutory requirements. By letter dated June 9, 2023, the Department issued Determination Number 23090-A approving the proposed revitalization pursuant to Chapter 720, Part III, Florida Statutes. On December 5, 2023, Petitioner Richard Chafe (“Chafe”) filed an amended petition challenging the Determination (“Chafe Petition”). On December 20, 2023, Petitioner Reamonn Smale filed an amended petition challenging the Determination (“Smale Petition”). The Chafe Petition and the Smale Petition will collectively be referred to as the “Petition” throughout this final order.

The Department referred the Petition to DOAH on December 21, 2023. On December 28, 2023, the ALJ consolidated the Chafe and Smale cases and ordered the parties to file pleadings under the lower case number. The ALJ initially scheduled the final hearing for March 5, 2024. However, on March 1, 2024, the ALJ canceled the March 5, 2024, hearing following a telephonic conference hearing regarding various motions and documents that had appeared on the docket. The ALJ rescheduled the final hearing for May 24, 2024. On May 24, 2024, several motions were heard prior to the start of the final hearing. Respondent Gaspar’s Motion to Compel was heard and denied. The Department also filed two Omnibus Motions to Quash five subpoenas directed at five Department employees on May 16, 2024. The motion was heard and granted. Also at the hearing, the parties agreed to the admission of Joint Exhibits 1, 1a, 2, 2a, and 3. Gaspar’s exhibits 1, 1a, 2, 2a, and 6 were also admitted into evidence. After the hearing was conducted, the ALJ entered a Recommended Order (“RO”) on July 15, 2024, recommending that the Department issue a final order approving the Association’s request for revitalization.[1] The ALJ’s RO explicitly stated:

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15 days from the date of this Recommended Order. Any exceptions to this Recommended Order should be filed with the agency that will issue the Final Order in this case.

Emphasis added.

On July 25, 2024, the Department received exceptions to the RO that were mailed to the Department by Petitioner Chafe. The Department did not receive exceptions from Petitioner Smale, the Association, or the Department.

Standard of Review of a Recommended Order

Pursuant to Florida’s Administrative Procedure Act, an agency may not reject or modify the findings of fact in a recommended order unless the agency first determines from a review of the entire record, and states with particularity in its final order, that the findings of fact were not based upon competent, substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law. § 120.57(1)(l), Fla. Stat. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. Id.

Absent a demonstration that the underlying administrative proceeding departed from essential requirements of the law, “[a]n ALJ's findings cannot be rejected unless there is no competent, substantial evidence from which the findings could reasonably be inferred.” Prysi v. Dep't of Health, 823 So. 2d 823, 825 (Fla. 1st DCA 2002) (citations omitted). In determining whether challenged findings of fact are supported by the record in accord with this standard, the agency may not reweigh the evidence or judge the credibility of witnesses, both tasks being within the sole province of the ALJ as the finder of fact. See Heifetz v. Dep’t of Bus. Reg., 475 So. 2d 1277, 1281-83 (Fla. 1st DCA 1985). If the evidence presented in an administrative hearing supports two inconsistent findings, it is the ALJ's role to decide the issue one way or the other. Id. at 1281.

The Administrative Procedure Act also specifies the manner in which the agency is to address conclusions of law in a recommended order. In its final order, the agency may only reject or modify the conclusions of law over which it has substantive jurisdiction. When rejecting or modifying a conclusion of law, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law and must make a finding that its substituted conclusion of law is as reasonable as or more reasonable than that which was rejected or modified. § 120.57(1)(1), Fla. Stat.; see also DeWitt v. Sch. Bd. of Sarasota Cnty., 799 So. 2d 322, 324-25 (Fla. 2d DCA 2001).

The label assigned to a statement is not dispositive as to whether it is a finding of fact or a conclusion of law. Stokes v. State, Bd. of Prof'l Engineers, 952 So. 2d 1224, 1225 (Fla. 1st DCA 2007) (citing Kinney v. Dep't of State, Div. of Licensing, 501 So. 2d 129, 132 (Fla. 5th DCA 1987)). A conclusion of law or finding of fact should be considered as such based upon the statement itself and not the label assigned. See, e.g., Goin v. Comm 'n on Ethics, 658 So. 2d 1131, 1137-38 (Fla. 1st DCA 1995).

Ruling on Chafe’s Exceptions to the Recommended Order

The Department does not have to rule on an exception that does not “identify the legal basis for the exception or that does not include appropriate and specific citations to the record.” See § 120.57(1)(k), Fla. Stat. Chafe’s exceptions fail to identify the legal basis for the exceptions and fail to cite to any specific citations in the record. Therefore, Petitioner Chafe’s exceptions are DENIED.

The Department’s Review of the Recommended Order

The Department has fully reviewed the Recommended Order and the record. The Department identifies no conclusion of law within its substantive jurisdiction for which a substituted conclusion of law would be as reasonable as, or more reasonable than, the Administrative Law Judge’s conclusions in the Recommended Order. Furthermore, the Administrative Law Judge’s findings of fact were based on competent, substantial evidence, and there is no indication the proceedings on which the findings were based did not comply with the essential requirements of the law.

Order

Based on the foregoing, the Department adopts the Administrative Law Judge’s findings of fact and conclusions of law as set forth in the Recommended Order in their entirety and incorporates said Findings of Fact and Conclusions of Law into this Final Order. The Department finds that Determination Number 23090-A is affirmed, and the Association’s request to revitalize its proposed declaration of covenants is AFFIRMED.

DONE AND ORDERED in Tallahassee, Florida.

/s/ Justin Domer, Justin Domer, Deputy Secretary, Division of Community Development, Florida Department of Commerce

NOTICE OF RIGHT TO JUDICIAL REVIEW

THIS FINAL ORDER CONSTITUTES FINAL AGENCY ACTION UNDER CHAPTER 120, FLORIDA STATUTES. A PARTY WHO IS ADVERSELY AFFECTED BY FINAL AGENCY ACTION IS ENTITLED TO JUDICIAL REVIEW IN ACCORDANCE WITH SECTION 120.68, FLORIDA STATUTES, AND FLORIDA RULES OF APPELLATE PROCEDURE 9.030(B)(1)(C) AND 9.110.

TO INITIATE JUDICIAL REVIEW OF THIS FINAL AGENCY ACTION, A NOTICE OF APPEAL MUST BE FILED WITH THE APPROPRIATE DISTRICT COURT OF APPEAL WITHIN THIRTY (30) CALENDAR DAYS AFTER THE DATE THE FINAL AGENCY ACTION WAS FILED BY THE AGENCY CLERK.  THE NOTICE OF APPEAL MUST BE ACCOMPANIED BY THE FILING FEE SPECIFIED IN SECTION 35.22, FLORIDA STATUTES.  A COPY OF THE NOTICE OF APPEAL MUST ALSO BE FILED WITH THE DEPARTMENT’S AGENCY CLERK, 107 EAST MADISON STREET, CALDWELL BUILDING, MSC 110, TALLAHASSEE, FLORIDA 32399-4128, AGENCY.CLERK@COMMERCE.FL.GOV. A DOCUMENT IS FILED WHEN IT IS RECEIVED.  THE NOTICE OF APPEAL MUST BE SUBSTANTIALLY IN THE FORM PRESCRIBED BY FLORIDA RULE OF APPELLATE PROCEDURE 9.900(A).

AN ADVERSELY AFFECTED PARTY WAIVES THE RIGHT TO JUDICIAL REVIEW IF THE NOTICE OF APPEAL IS NOT TIMELY FILED WITH BOTH THE DEPARTMENT’S AGENCY CLERK AND THE APPROPRIATE DISTRICT COURT OF APPEAL.

NOTICE OF FILING AND SERVICE

I HEREBY CERTIFY that the above Final Order was filed with the Commerce’s undersigned Agency Clerk and that true and correct copies were furnished to the persons listed below in the manner described on the 14th day of October, 2024.

/s/ Karis De Gannes, Agency Clerk, Department of Commerce, 107 East Madison Street, MSC 110, Tallahassee, FL 32399-4128

Copies to:

The Honorable Lynne A. Quimby-Pennock, Administrative Law Judge, Division of Administrative Hearings, The DeSoto Building, 1230 Apalachee Parkway, Tallahassee, Florida 32399

Richard Chafe, P.O. Box 292, Placida, FL 33946, rchafe01@gmail.com

Reamonn Smale, 9482 Alborado Road, Placida, FL 33946, rasmale@gmail.com

Wesley K. Jones, Esquire, Glausier Knight Jones, PLLC, 400 N. Ashley Drive Suite 2020, Tampa, FL 33602, wjones@glausierknight.com

Valerie Wright, Esquire, Florida Department of Commerce, 107 East Madison Street, MSC 110, Tallahassee, FL 32399, valerie.wright@commerce.fl.gov

/s/ Karis De Gannes, Agency Clerk, Florida Department of Commerce, 107 E. Madison Street, MS 110, Tallahassee, Florida 32399, (850)245-7150, Agency.Clerk@commerce.fl.gov.  

