Notice of Proposed Rule

DEPARTMENT OF COMMERCE
Division of Community Development
RULE NOS.:
RULE TITLES: 
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PURPOSE AND EFFECT: To create a rule that aligns with new legislative changes from Senate Bill 264 from the 2023 Legislative Session that prohibits the purchase or acquisition of real property by persons or entities from the People’s Republic of China and requires registration of their real property.

SUMMARY: These new rules will provide persons or entities from the People’s Republic of China with the registration form and necessary information about the registration of real property in this state.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Agency has previously reviewed the statutory requirements and determined that the proposed new rules will not have an adverse impact or associated regulatory cost that exceeds any of the criteria set forth in section 120.541(2)(a), F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 692.204(10), F.S.

LAW IMPLEMENTED: 692.204, F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Karen Gates, Department of Commerce, 107 E. Madison Street, MSC 110, Tallahassee, FL 32399, karen.gates@commerce.fl.gov, (850)245-7150

THE FULL TEXT OF THE PROPOSED RULE IS:
73C-61.001 Definitions.
For the purpose of administering section 692.204, F.S., and these rules, the following definitions apply:
(1) “Clear and present danger” means an immediate danger to the public health, safety, or welfare or other substantial loss to the state.
(2) For the purpose of interpreting section 692.204(1)(a)5., F.S., “controlling interest” has the same meaning as defined in section 287.138(1)(a), F.S.
(3) For the purpose of administering section 692.204(1)(a), F.S., “controlling interest in real property” means any interest other than a lease which gives the PRC principal both of the following rights, whether or not the rights are exercised or shared concurrently with any other person, and whether or not the underlying real property is subject to an easement or other encumbrance:
(a) The right to improve or develop the real property; and 
(b) The right to attach fixed or immovable structures or objects to the real property.
(4) “De minimis indirect interest” means:
(a) Any interest that is the result of the PRC principal’s ownership of either:
1. Registered equities in a publicly traded company owning the land and such ownership interest is less than 5 percent of any class of registered equities or less than 5 percent in the aggregate in multiple classes of registered equities; or
2. An interest that is not a controlling interest as defined in section 287.138(1)(a), F.S., in an entity controlled by a company that is both registered with the United States Securities and Exchange Commission as an investment advisor under the Investment Advisers Act of 1940, as amended, and is not a foreign entity. 
(b) Any passive ownership interest of a PRC principal in an entity, provided that the PRC principal does not possess, by virtue of that ownership interest or otherwise, the power to direct or cause the direction of the management or policies of the entity with respect to the interest in real property. 
(5) “Department” means the Florida Department of Commerce.
(6) “Directly own” means the PRC principal holds equitable or legal title to the real property in their own name.
(7) “Domicile” means the place where the individual is physically present and intends to remain permanently or indefinitely. 
(8)“Indirectly own” means the PRC principal has an interest in an entity that has equitable or legal title to the real property; or the PRC principal has an interest in the real property, but the equitable or legal title to the real property is held by another entity or individual.
(9) “Interest in real property” means all or part of an equitable or legal title to the real property and does not include a lease.
(10) “Military installation” has the same meaning as defined in section 692.201(5), F.S.
(11) “Official documentation” means documentation issued by U.S. Citizenship and Immigration Services. 
(12) “Own” means to have equitable or legal title to the real property.  
(13) “People’s Republic of China (PRC) principal” means any person or entity, other than an individual approved by the federal government to participate in the EB-5 Program, that is:
(a) The People’s Republic of China, the Chinese Communist Party, or any official or member of the People’s Republic of China or the Chinese Communist Party;
(b) Any other political party or member of a political party or a subdivision of a political party in the People’s Republic of China;
(c) A partnership, an association, a corporation, an organization, or any other combination of persons organized under the laws of or having its principal place of business in the People’s Republic of China, or a subsidiary of such entity;
(d) Any person who is domiciled in the People’s Republic of China and who is not a citizen or lawful permanent resident of the United States; or
(e) Any person, entity, or collection of persons or entities described in paragraphs (a) through (d) having a controlling interest in a partnership, association, corporation, organization, trust, or any other legal entity or subsidiary formed for the purpose of owning real property in this state.
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.002 Real Estate Transactions Prior to July 1, 2023.
A PRC principal that executed a contract for the purchase of real property in the State of Florida prior to July 1, 2023, may own or acquire the real property that is the subject of the contract on or after July 1, 2023. Such real property must be registered with the Department in accordance with rule 73C-61.003, F.A.C.
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.003 Registration.
(1) The Department will provide a means, accessible through the Department’s website at www.floridajobs.org, for individuals to determine the proximity of real property to a military installation or a critical infrastructure facility in Florida. 
(2) Any interest in real property registered by a PRC principal in accordance with rule 73C-60.003, F.A.C., is not required to be registered pursuant to this rule.
(3) Registration for Real Property Owned or Acquired Prior to July 1, 2023
A PRC principal who owns or acquires an interest, other than a de minimis indirect interest, in real property in Florida prior to July 1, 2023, must register with the Department within 30 days of the effective date of this rule. A PRC principal who fails to register within 30 days of the effective date of this rule will have fines assessed in accordance with rule 73C-61.005, F.A.C.
(4) Registration for Real Property Purchased on or After July 1, 2023, as Authorized Under Section 692.204(2), F.S.
(a) A PRC principal who is a natural person who purchases, other than a de minimis indirect interest, one residential real property that is 2 acres or less and is not on or within 5 miles of any military installation in the state of Florida on or after July 1, 2023, must register with the Department within 30 days after the property is owned or acquired.
(b) If the PRC principal who is a natural person purchases the real property between July 1, 2023, and the effective date of this rule, the PRC principal will have 30 days from the effective date of this rule to register with the Department to be deemed timely registered. 
(5) Registration for Real Property Acquired on or After July 1, 2023, as Authorized Under Section 692.204(5), F.S.
(a) A PRC principal who acquires real property or any interest therein, other than a de minimis indirect interest, on or after July 1, 2023, by devise or descent, through the enforcement of security interests, or through the collection of debts, must register with the Department within 30 days after the property is owned or acquired by the person or entity. 
(b) If the PRC principal acquired the real property or any interest therein between July 1, 2023, and the effective date of this rule, the PRC principal will have 30 days from the effective date of this rule to register with the Department to be deemed timely registered. 
(c) The PRC principal must submit an updated registration Form COM-73C-60, Foreign Principal Real Property Registration Form, effective XX/XXXX, which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=xxx or, by using the online registration system on the Department’s website at http://www.floridajobs.org, within three years of acquiring the real property demonstrating the sale, transfer, or other divestment of such real property. For purposes of Form COM-73C-60, the phrase “foreign principal” means the same as the term “PRC principal”. 
(d) A PRC principal who registers more than 30 days after the real property is owned or acquired shall be deemed late and will have fines assessed in accordance with rule 73C-61.005, F.A.C.
(6) Registration for Real Estate Contracts
A PRC principal who obtains equitable title by executing a real estate contract with the obligation of closing to obtain legal title within 90 days shall register the real property that is the subject of the contract within 30 days of acquiring legal title. A PRC principal who obtains equitable title by executing a real estate contract without the obligation of closing to obtain legal title within 90 days shall register the real property that is the subject of the contract within 120 days of acquiring equitable title.
(7) Registration Method
Each PRC principal who is required to register their real property with the Department must do so either by utilizing and submitting Form COM-73C-60, Foreign Principal Real Property Registration Form, effective XX/XXXX, which is incorporated by reference and available on the internet at: http://flrules.org/Gateway/reference.asp?No=Ref=xx or by using the online registration system on the Department’s website at http://www.floridajobs.org. 
(8) Updated Registrations
(a) A PRC principal must update their registration with the Department if any of the following occur:
1. The PRC principal sold the real property;
2. The PRC principal no longer owns the real property;
3. The PRC principal no longer has any interest in the real property; or
4. The PRC principal no longer meets the definition of a PRC principal as that term is defined in rule 73C-61.001(13).
(b) A PRC principal’s registration must be updated by either submitting Form COM-73C-60, Foreign Principal Real Property Registration Form, effective XX/XXXX, which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-xx or by using the online registration system on the Department’s website at http://www.floridajobs.org. 
(c) A PRC principal who fails to file an updated registration as required by this rule is not subject to the penalties imposed by section 692.204, F.S., or Department of Commerce Rules 73C-61.005 and 73C-61.006, F.A.C.
(9) The prohibition and registration requirements prescribed by section 692.204, F.S., shall not apply with respect to any interest that is a de minimis indirect interest. 
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.004 Computation of Time.
In computing the 30 days prescribed in section 692.204(4)(b), F.S., and these rules, the day of the act from which the period of time begins to run will not be included. The last day of the period must be included unless it is a Saturday, Sunday, or legal holiday as prescribed by section 110.117, F.S., in which event the period shall run until the end of the next business day.
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.005 Fines.
(1) The Department will impose a $1,000 fine against the PRC principal for each day that the registration is late. Except as provided in section 692.204(4)(b), F.S., the registration will be deemed late if it is filed more than 30 days after the real property is owned or acquired by the PRC principal.
(2) The Department will issue a notice of violation to any PRC principal found in violation of section 692.204(4), F.S., prior to final agency action.  Such notice will include hearing rights pursuant to section 120.569, F.S.
(3) Fines imposed are due and payable to the Department within 30 days of entry of the final order unless otherwise stated in the final order.
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.006 Liens.
The Department may place a lien on the PRC principal’s real property for any fines that are not paid within 30 days of entry of the final order unless otherwise stated in the final order. 
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
73C-61.007 Rebuttable Presumption.
(1) A closing agent who relies on and maintains the affidavit specified in section 692.204(6), F.S., has established a rebuttable presumption that the closing agent did not have actual knowledge that the real estate transaction violated section 692.204, F.S.
(2) A seller of real property who relies on and maintains the affidavit specified in section 692.204(6), F.S., has established a rebuttable presumption that the seller did not have actual knowledge that the real estate transaction violated section 692.204, F.S.
Rulemaking Authority 692.204(10) FS. Law Implemented 692.204 FS. History–New xx-xx-24.
NAME OF PERSON ORIGINATING PROPOSED RULE: Karen Gates, General Counsel

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: J. Alex Kelly, Secretary, Department of Commerce
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