Notice of Proposed Rule

DEPARTMENT OF ENVIRONMENTAL PROTECTION
RULE NOS.:
RULE TITLE:S 

62-41.400
Outstanding Florida Springs, Scope of Rule

62-41.401
Outstanding Florida Springs, Conditions for Issuance of Permits

62-41.402
Outstanding Florida Springs, Uniform Definition of Harmful to the Water Resources of the Area

PURPOSE AND EFFECT: Rule 62-41.400, F.A.C., identifies the scope of the rules for the .400 series, which relate to the regulation of consumptive uses of water that may impact an Outstanding Florida Spring (OFS) or its spring run as defined in subsections 373.802(5) and 373.802(8), F.S. Rule 62-41.401, F.A.C., defines the term “Harmful to Water Resources” for purposes of consumptive use permits for OFS areas and requires applicants to provide reasonable assurance that their withdrawal will not cause such harm to the water resources, related to an OFS. Rule 62-41.402, F.A.C., creates uniform conditions for issuance for consumptive use permits whose withdrawals influence an OFS.

SUMMARY: This rule implements subsection 373.219(3), F.S., for Outstanding Florida Springs, which requires the department to adopt uniform rules, consistent with the overall policy of the state, for issuing permits which prevent groundwater withdrawals that are harmful to the water resources and adopt by rule a uniform definition of the term “harmful to the water resources.” These supplemental rules provide the basis for the evaluation of consumptive uses of water to ensure they are not harmful to an Outstanding Florida Spring or its spring run as defined in subsections 373.802(5) and 373.802(8), F.S. And this rule states that the .400 series will be used as minimum standards in the evaluation of consumptive use permits to ensure that these permits are not harmful to an Outstanding Florida Spring or its spring run. Rule 62-41.400, F.AC., sets the scope of the rules and provides definitions. Rule 62-41.401, F.A.C., sets forth the uniform criteria for determining whether consumptive uses are harmful and enumerates multiple prongs for evaluating adverse impacts. Finally, this rule states what information a permit applicant will need to provide to ensure that the consumptive use will not cause harm through any of the enumerated impacts. Rule 62-41.402, F.A.C., states that agencies shall not issue permits for the consumptive use of water that are harmful to Outstanding Florida Springs and their spring runs. Further, it provides a list of the reasonable assurance information that must be provided by the permit applicant concerning the use of the water, that the withdrawals will not cause harm to Outstanding Florida Springs and their spring runs, and that the permits are in accordance with any minimum flows or levels or implementation strategies established pursuant to sections 373.042 and 373.0421, F.S. and will not use water reserved pursuant to subsection 373.223(4), F.S.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department’s economic analysis of the adverse impact or potential regulatory costs of the proposed rules does not exceed any of the criteria established in Section 120.541(2)(a), Florida Statutes. As part of this analysis, the Department relied on the evaluation of the impact of the rules on regulated entities and the cost associated with its implementation.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 373.216, 373.217, 373.219, 373.223, 373.2234, 373.801, 373.802, 373.805, 373.813, F.S.

LAW IMPLEMENTED: 373.223, 373.802, F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE,TIME AND PLACE SHOWN BELOW(IF NOT REQUESTED, THIS HEARING WILL NOT BE HELD): 

DATE AND TIME: January 6, 2025 starting at 9:00 a.m.

PLACE: Marjory Stoneman Douglas Building, Room 137

3900 Commonwealth Boulevard

Tallahassee, FL, 32399-3000

Public participation is solicited without regard to race, color, religion, sex, pregnancy, national origin, age, handicap, or marital status. Persons who require special accommodations under the American with Disabilities Act (ADA) or persons who require translation services (free of charge) are asked to contact DEP’s Limited English Proficiency Coordinator at (850)245-2118 or LEP@FloridaDEP.gov at least ten (10) days before the hearing within 10 days of publication of this notice. If you have a hearing or speech impairment, please contact the agency using the Florida Relay Service, (800)955-8771 (TDD) or (800)955-8770 (voice).

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: James C. Albright

Environmental Administrator

OWP_Rulemaking@FloridaDEP.gov

THE FULL TEXT OF THE PROPOSED RULE IS:

62-41.400 Outstanding Florida Springs, Scope of Rules and Definitions.
(1) Rules 62-41.400 through 62-41.402, F.A.C., implement section 373.219, F.S. These supplemental rules provide the basis for the evaluation of consumptive uses of water to ensure they are not harmful to an Outstanding Florida Spring or its spring run as defined in subsections 373.802(5) and 373.802(8), F.S. 
(2) The phrases “Consumptive Use Permit,” “Consumptive Use Permitting,” and “Consumptive Use Applicants” are synonymous with “Water Use Permit,” “Water Use Permitting,” and “Water Use Applicants,” respectively, as used by agencies implementing Part II of Chapter 373, F.S.
(3) "Agency" or “agencies” means the Department of Environmental Protection and the water management districts as entities with the authority to implement Part II of Chapter 373, F.S.
(4) These supplemental rules shall be utilized as minimum standards in the evaluation of consumptive use permits to ensure they are not harmful to an Outstanding Florida Spring or its spring run. The agencies shall implement these supplemental rules in conjunction with their consumptive use permitting or water use permitting rules upon determination that a proposed water use potentially impacts an Outstanding Florida Spring. The agencies shall update their rules as necessary to be consistent with these minimum standards. 
(5) These supplemental rules do not prohibit an agency from adopting a definition of the term “harmful to the water resources” that is more protective of the water resources consistent with local or regional conditions and objectives.
Rulemaking Authority: 373.026, 373.0421, 373.043, 373.216, 373.217, 373.219, 373.223, 373.801, 373.802, 373.813, FS. Law Implemented: 373.219, 373.802, FS. New: xx-xx-xxxx.
62-41.401 Outstanding Florida Springs, Uniform Definition of Harmful to the Water Resources.
(1) Harmful to the Water Resources for Outstanding Florida Springs means a consumptive use that adversely impacts an Outstanding Florida Spring or its spring run in one or more of the following ways:
(a) Causing harmful water quality impacts to the Outstanding Florida Spring or its spring run resulting from the withdrawal or diversion; 
(b) Causing harmful water quality impacts from dewatering discharge to the Outstanding Florida Spring or its spring run; 
(c) Causing harmful saline water intrusion or harmful upconing to the Outstanding Florida Spring or its spring run; 
(d) Causing harmful hydrologic alterations to natural systems associated with an Outstanding Florida Spring or its spring run, including wetlands or other surface waters; and 
(e) Otherwise causing harmful hydrologic alterations to the water resources of the Outstanding Florida Spring or its spring run.
(2) Consistent with paragraph (1), the applicant shall provide reasonable assurance, using the best available information, that there are no adverse impacts caused by the withdrawal or diversion, on an individual or cumulative basis, to the extent that:
(a) The withdrawal or diversion does not induce movement of a contamination plume or alter the rate or direction of the movement of a contamination plume towards an Outstanding Florida Spring or its spring run such that the alteration causes harmful water quality impacts as evidenced by the predicted influence the water withdrawals would have on inducing movement of the contamination plume or as indicated by a sustained increase in background levels in contaminant concentrations.
(b) Dewatering discharges do not cause harmful water quality impacts to the Outstanding Florida Spring or its spring run. Dewatering water must be retained onsite unless the applicant demonstrates it is not technically or environmentally feasible to retain the dewatering water onsite. Applicants who have obtained and are in compliance with a National Pollutant Discharge Elimination System (NPDES) or Environmental Resource Permit (ERP) for dewatering shall be considered to not cause harmful water quality impacts from dewatering discharge to receiving waters.
(c) Withdrawals do not cause an increase in total dissolved solids (TDS) or chloride concentrations that adversely affects the Outstanding Florida Spring or its spring run. The agencies will not consider saline water intrusion as harmful if it is the result of seasonal fluctuations; climatic conditions; or operation of the Central and Southern Flood Control Project, secondary canals, or stormwater systems. As part of the consideration of whether the use will cause harmful saline water intrusion or upconing, the following factors must be considered, as applicable:
1. Whether there is a sustained amount and rate of increase of TDS or chloride concentrations in the Outstanding Florida Spring;
2. Whether there would be adverse impacts to values or functions of wetlands or other surface waters associated with an Outstanding Florida Spring or its spring run.
(d) Hydrologic alterations to the spring resulting from withdrawals do not cause adverse impacts to the aquatic or wetland dependent flora or fauna in the spring or its spring run. 
(3) To provide reasonable assurance that harm to the water resources will not occur due to the proposed water withdrawal or diversion, the following information shall be submitted as applicable:
(a) An assessment inclusive of any predicted hydrologic alterations to an Outstanding Florida Spring or its spring run caused by the withdrawal or diversion. The assessment will include any predicted changes in hydrology, or changes in aquatic or wetland flora or fauna at an Outstanding Florida Spring or its spring run. An applicant shall only be required to address its relative contribution of harm to the Outstanding Florida Spring or its spring run associated with its water withdrawal. 
(b) A summary of any monitoring or modeling analysis performed and electronic copies of any modeling files.
(c) Any additional materials utilized in the analysis to provide reasonable assurance that harm, as defined above, will not occur due to the withdrawal or diversion, including aerial photographs, topographic maps, hydrologic data, environmental assessments, or other relevant information.
Rulemaking Authority: 373.026, 373.0421, 373.043, 373.216, 373.217, 373.219, 373.801, 373.802, 373.813 FS. Law Implemented: 373.219 FS. New: xx-xx-xxxx.
62-41.402 Outstanding Florida Springs, Uniform Conditions for Issuance of Permits. 
(1) No permit issued by the agencies for the consumptive use of water shall authorize groundwater withdrawals that are harmful to the water resources as provided in paragraph (3)(g), and each permittee shall meet the criteria established in section 62-41.401, F.A.C.
(2) In order to prevent groundwater withdrawals that are harmful to an Outstanding Florida Spring, an applicant seeking a consumptive use permit, renewal, or modification, whose withdrawal potentially impacts an Outstanding Florida Spring or its spring run must provide reasonable assurance that the proposed consumptive use of water, on an individual and cumulative basis: 
(a) Is a reasonable-beneficial use; 
(b) Will not interfere with any presently existing legal use of water; and 
(c) Is consistent with the public interest. 
(3) In order to provide reasonable assurances that the consumptive use is reasonable-beneficial, an applicant shall demonstrate that the consumptive use: 
(a) Is a quantity that is necessary for economic and efficient use;
(b) Is for a purpose and occurs in a manner that is both reasonable and consistent with the public interest; 
(c) Will utilize a water source that is suitable for the consumptive use; 
(d) Will utilize a water source that is capable of producing the requested amount; 
(e) Will utilize the lowest quality water source that is suitable for the purpose and is technically, environmentally, and economically feasible, except for the following agricultural water uses;
1. Water used for washing hands during and after harvest activities;
2. Water that is applied in any manner that directly contacts produce during or after harvest activities (for example, water applied for washing or cooling); and
3. Water used to make ice that directly contacts produce during or after harvest activities.
(f) Will not cause harm to existing offsite land uses resulting from hydrologic alterations; 
(g) Will not cause harm to an Outstanding Florida Spring or its spring run a in any of the following ways:
1. Will not cause harmful water quality impacts to an Outstanding Florida Spring or its spring run resulting from the withdrawal or diversion;
2. Will not cause harmful water quality impacts from dewatering discharge to an Outstanding Florida Spring or its spring run;
3. Will not cause harmful saline water intrusion or harmful upconing to an Outstanding Florida Spring or its spring run;
4. Will not cause harmful hydrologic alterations to an Outstanding Florida Spring or its spring run; and
5. Will not otherwise cause harmful hydrologic alterations to an Outstanding Florida Spring or its spring run;
(h) Is in accordance with any minimum flow or level and implementation strategy established pursuant to sections 373.042 and 373.0421, F.S.; and
(i) Will not use water reserved pursuant to subsection 373.223(4), F.S.
Rulemaking Authority: 373.026, 373.0421, 373.043, 373.171, 373.216, 373.217, 373.219, 373.223, 373.2234, 373.801, 373.802, 373.813, FS. Law Implemented: 373.219, 373.223, FS. New: xx-xx-xxxx.
NAME OF PERSON ORIGINATING PROPOSED RULE: James C. Albright

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: DEP Secretary Alexis Lambert

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: December 04, 2024

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: August 11, 2023
