Notice of Proposed Rule

DEPARTMENT OF CHILDREN AND FAMILIES
Agency for Persons with Disabilities
RULE NOS.:
RULE TITLES: 

65G-2.001
Definitions

65G-2.002
License Application and Renewal Procedures

65G-2.003
Length of Licenses

65G-2.0032
Agency Monitoring and Oversight

65G-2.005
License Denial, Suspension or Revocation

PURPOSE AND EFFECT: The purpose and effect of these proposed rule amendments is to ensure compliance with Chapter 2023-273, Laws of Florida, mandating the licensure of Adult Day Training (“ADT”) Programs by updated the license application, including new definitions for additional terms used in Chapter 65G-2, Florida Administrative Code. Additionally, these amendments will include adult day training programs within these rules.

SUMMARY: A new application form is incorporated into Rule 65G-2.002, replacing the previous form. The new application form will include ADTs. Rule 65G-2.001 will be amended to add terms and definitions applicable to Chapter 65G-2. Other amendments to the rules will include references to adult day training programs.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has been prepared by the Agency. 

The SERC can be summarized by: rulemaking is necessary to implement sections 393.067 and 393.0673; without these rules the Agency would be acting pursuant to an unadopted rule; and given the statutory requirements, the Agency determined the rules do not have an adverse impact on economic growth, private sector job creation or employment, private sector investment, business competitiveness, productivity, or innovation, nor do they increase regulatory costs, including transactional costs, in excess of $200,000 in the aggregate within one year or in excess of $1 million in the aggregate within five years after the implementation of these rules.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The amended Rules and the new Rule are being promulgated in accordance with Chater 2023-273, Laws of Florida, which amended section 393.067, Florida Statutes to require the Agency to provide through its licensing authority and by rule license application procedures, provider qualifications, facility and client care standards, requirements for client records, requirements for staff qualifications and training, and requirements for monitoring of adult day training programs that serve agency clients. The Agency is also required by statute to conduct annual inspections and reviews of facilities and adult day training programs licensed under this section. The regulatory costs are a direct consequence of the changes made to the statute.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 393.066, 393.0662, 393.067, 393.0673, 393.501, F.S.

LAW IMPLEMENTED: 393.066, 393.0662, 393.067, 393.0673, 393.13, F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Brett Taylor, Deputy General Counsel, Agency for Persons with Disabilities, 4030 Esplanade Way, Suite 335, Tallahassee, FL 32399, (850)410-1309, Brett.Taylor@apdcares.org.

THE FULL TEXT OF THE PROPOSED RULE IS:
65G-2.001 Definitions.
For the purposes of this chapter, the term:
(1) “Adult Day Training Program” means the same as in section 393.063, F.S.
(2)(1) No Change.
(3)(2) “Applicant” means a person or entity that has submitted a written application to the Agency for the purposes of obtaining an initial residential facility license or renewing an existing residential facility license in accordance with section 393.067, F.S.
(3) “Authorized representative” means any person lawfully authorized to make a decision on behalf of a resident.
(4) No change.
(5) “Benefit payments” has the same meaning as set forth in section 402.33, Florida Statutes (F.S.).
(6) “Change of ownership” means the process set forth in Rule 65G-2.0021, F.A.C., further defined as an event in which the controlling interest licensee changes to a different person or legal entity through sale, lease, contract, gift, etc., or in which 45 percent or more of the ownership, controlling interest, or voting shares in a corporation whose shares are not publicly traded on a recognized stock exchange are is transferred or assigned, including the final transfer or assignment of multiple transfers or assignments taking place over a 2-year period that cumulatively total 45 percent or greater. A change solely in the management company or board of directors is not a change of ownership.

(7) “Client” has the same meaning is as defined in section 393.063, F.S.
(8) “Community-Based Service Location” means for purposes of the incident reporting requirements under Section 393.067, F.S., any location within the community where the resident or client may be located while the individual is under the supervision of a covered person.
(8)(9) “Controlling interest entity” means:
(a) through (c) No change.
(d) This term does not include a voluntary board member or the ownership or legal authority of the property on which the facility is located. 
(9) “Corrective Action Plan” is a mutually agreed upon plan prepared by the licensee and approved by the Agency by which the corrective action will be accomplished. Corrective Action Plans may be issued as a part of a Notice of Noncompliance.
(10) “Covered person” is as defined in section 393.135, F.S. means any owner, employee, paid staff member, volunteer, or intern of the licensee, any person under contract with the Agency, and any person providing care or support to a client on behalf of the Agency or its providers.
(11) “Direct Care Core Competency Training” means the training described and mandated by the Florida Medicaid Developmental Disabilities Individual Budget Waiver Services Coverage and Limitations Handbook (“iBudget Handbook”), which is incorporated by reference in Rule 59G-13.070, F.A.C.
(12) No change.
(13) “Emotional harm” means an inferred negative emotional state indicated by agitation, withdrawal, crying, screaming, or other behavioral indicators.
(13)(14) “Entity” means a an individual partnership, association, joint venture, company, sole proprietorship, corporation, limited liability corporation, professional limited liability corporation, or any other form of business.
(14) “Essential care” means care and follow-up measures that are medically necessary and directed by the resident’s treating physician, health care practitioner, behavior analyst, or mental health professional for the purpose of continuing an ongoing course of treatment or therapy for an illness, injury, medical condition, or diagnosis until such time as such care and follow-up measures are no longer directed or recommended by the treating practitioner.
(15) “Facility” means a foster care facility, group home facility, residential habilitation center, or comprehensive transitional education program as defined in Section 393.063, F.S. The individual centers and units that comprise a comprehensive transitional education program collectively constitute a single “facility.”
(15)(16) No change.
(16) “Governing Authority” shall mean the organization, person, or persons designated to assume full legal responsibility for the determination of policy, management, operation, and financial viability of the ADT program. This includes the licensee.
(17) “Foster care facility” has the same meaning as set forth in section 393.063, F.S.
(18) “Group home facility” has the same meaning as set forth in section 393.063, F.S.
(17)(19) No change.
(18) “Legal representative” means:
(a) for a resident or participant under the age of 18 years, to include the parents of a minor child whose rights have not been terminated,  health care surrogate appointed by a Florida court to represent the child or anyone designated by the parent(s) of the child to act on the parent(s)’ behalf (e.g., due to military absence), or anyone appointed by a Florida court as a guardian or guardian advocate under Chapter 393 or 744, F.S.
(b) for resident or participant age 18 years or older, anyone designated by the resident or participant through a Power of Attorney or Durable Power of Attorney, a medical proxy under Chapter 765, F.S., health care surrogate, or anyone appointed by a Florida court as a guardian or guardian advocate under Chapter 393 or 744, F.S.
(19)(20) “Licensee” means a person or entity which that has been issued and currently holds maintains a valid non-expired residential facility license from the Agency. 
(20)(21) “Live-in staff” means a direct service provider(s) providers whose primary residence is the same as that of the residents for whom they are providing supports and services.
(21)(22) No change.
(22) “Monitor” or “monitoring” means an on-site inspection conducted by Agency staff for the purpose of determining compliance with chapter 393 and rules adopted thereunder.
(23) “Notice of Noncompliance” means a notification issued by the Agency to a licensee in response to a minor violation of a rule and prior to imposing an administrative disciplinary action, as described in section 120.695, F.S.
(23) through (25)  renumber as (24) through (26) No change.
(27) “Participant” means any person, regardless of whether such person is a client of the Agency, who participates in services provided by the Adult Day Training Program.
(28)(26) No change.
(29)(27) “Physical harm” means a bodily injury or illness requiring first aid or any other medical procedures.
(30) “Plan of Remediation” means the plan established by the Agency to be followed by the licensee in order to correct a violation of rule as part of an administrative complaint. Failure to timely complete a Plan of Remediation will constitute an additional rule violation. 
(28) through (29) renumbered as (31) through (32) No change.
(30) “Repeat violation” means the re-occurrence of a violation of the same standard that occurs within 12 months.
(33)(31) “Resident” means any person with a developmental disability whose primary place of residence is a facility, as defined in subsection 65G-2.001(14), F.A.C., and section 393.063, F.S., whether or not such person is a client of the Agency.
(34)(32) “Residential facility” or “Facility” is as defined has the same meaning as in section 393.063, F.S. A facility includes all buildings and grounds included in the physical address of the license. The following are facilities: foster care facility, group home facility, or residential habilitation center as defined in section 393.063, F.S. 
(33) through (35) is renumbered as (35) through (37) No change. 
(38) “Routine or preventive” means physical or mental health care other than essential care, such as routine examinations, annual check-ups, or preventive screenings and dental care and cleanings.
(36) through (38) are renumbered as (39) through (41) No change.
(42)(39) “Sexually aggressive resident” means a minor who is an alleged juvenile sexual offender, as defined in section 985.475 39.01, F.S., or an adult who is documented to have committed an act of sexual abuse as that term is defined in section 415.102, F.S.
(40) “Survey” means an on-site inspection conducted by Agency staff for the purpose of determining compliance with facility standards.
(43)(41) No change.
(44)(42) “Voluntary board member” means a board member of a not-for-profit corporation or organization who serves solely in a voluntary capacity, does not receive any remuneration for their service services to the corporation or organization, and has no financial interest in the corporation or organization. 
(45)(43) No change.
(46)(44) “Zero Tolerance” means Agency initiated activities, such as education and training, which are intended to prevent occurrences of abuse, neglect, exploitation, and abandonment involving persons with developmental disabilities and to facilitate quicker identification and reporting of potentially harmful situations and environments in which abuse, neglect, exploitation, or abandonment may arise.
(47)(45) No change.
Rulemaking Authority 393.066, 393.0662, 393.067, 393.0673, 393.501(1), 402.33 FS. Law Implemented 393.066, 393.0662, 393.067, 393.0673, 393.13, 402.33 FS. History‒New 7-1-14, Amended 7-1-18, 8-17-23, ________________.
65G-2.002 License Application and Renewal Procedures.
(1) Providers required to be licensed under section 393.067, F.S. to provide services must maintain a All facilities in which clients reside must operate under valid license issued by the Agency. 
(2) Application. All applications for initial licensure as well licensure renewal must be submitted using License Facility Application form 65G-2.002-A________________________________(February 2025) APD 2014-01 http://www.flrules.org/Gateway/reference.asp?No=Ref-04405, (April 1, 2014), which is incorporated herein by reference. A copy of this form may be obtained by contacting the rRegional office. The Agency shall review license applications in compliance with the requirements of section 120.60, F.S. 
(3) License renewals. The licensee shall submit an application for license renewal to the Regional Office at least 45 days prior to the expiration of the prior license. The Ffailure to submit a complete application at least 45 days prior to the expiration of the prior license shall be considered a Class III violation. No fine shall be imposed if the renewal application is received between 30 and 45 days prior to expiration.
(4) No change.
(5) If the applicant has not provided sufficient supporting information with the application, the Agency shall require the applicant to provide additional information regarding the applicant’s qualifications for the types of residents or participants or the level of services the applicant wishes to serve.
(6) No change.
(7) A license to operate a facility or program is not assignable and is valid only for the applicant identified on the application, and for the premises and purposes specified on the license.
(8) The licensee must give at least 30 days’ notice to the Regional Office in writing prior to the license’s intent to close a licensed facility or program, intent to discontinue responsibility for the management of a licensed facility or program, or intent to sell or lease the facility or program to another owner or operator. The applicant’s failure to provide adequate and timely notice of a facility’s or program’s intent to close or the applicant’s intent to sell or lease a facility or program shall be considered during the review of future license applications by the applicant.
(a) Notice of a licensee’s facility’s intent to close that is delivered to the Agency between 20 and 30 days prior to the closure of the facility or program shall be considered a Class III violation for each resident or participant.
(b) Notice of a licensee’s facility’s intent to close that is delivered to the Agency between 10 and 19 days prior to the closure of the facility or program shall be considered a Class II violation for each facility resident or participant.
(c) Notice of a facility’s or program’s intent to close that is provided less than 10 days prior to the closure of the facility or program shall be considered a Class I violation for each facility resident or participant.
(9) Each facility or program owned and managed under a single corporation, firm, partnership or association must operate under a separate and distinct license.
(10) Agency staff shall review applications for licensure using the following forms: Foster Care Facility Checklist, APD 2014-03, http://www.flrules.org/Gateway/reference.asp?No=Ref-04406, (effective April 1, 2014), Group Home Facility Checklist, APD 2014-04, http://www.flrules.org/Gateway/reference.asp?No=Ref-04407, (effective April 1, 2014), Residential Habilitation Center Checklist, APD 2014-05, http://www.flrules.org/Gateway/reference.asp?No=Ref-04408, (effective April 1, 2014), Comprehensive Transitional Education Program Checklist, APD 2014-06, http://www.flrules.org/Gateway/reference.asp?No=Ref-04409, (effective April 1, 2014), and General Facility Checklist, APD 2014-07, http://www.flrules.org/Gateway/reference.asp?No=Ref-04410, (effective April 1, 2014), which are hereby incorporated by reference. These forms may be obtained from the Regional Office.
(10)(11) If applicant fails to submit a complete application prior to the expiration of the facility’s or program’s existing license, the application shall be considered an initial application rather than a renewal application.
(11) This Rule shall be reviewed, and if necessary, renewed through the rulemaking process five years from the effective date.
Rulemaking Authority 393.066, 393.0662, 393.067, 393.501 FS. Law Implemented 393.0655, 393.067, 393.0673, 393.13 FS. History–New 7-23-14, Amended ____________.
65G-2.003 Length of Licenses.
The Agency shall determine the length of a program or facility’s license based on the following:
(1) A one year license shall be issued to residential facilities and a three-year license shall be issued to adult day training programs which meet all applicable licensing criteria.
(2) Residential fFacilities with no current residents but which meet all applicable licensing standards shall be granted a one year license. However, such facilities shall have an on-site licensure review by the Regional Office within 30 days following the admission of their first resident to ensure that they are in compliance with the requirements of Chapter 393, F.S., and with the requirements of this rule chapter which could not be previously monitored.
(3) A one month license shall be issued to facilities or programs that are awaiting administrative actions by the Agency or another state agency in order to complete requirements for Agency licensing. This shall include facilities or programs that are pursuing administrative or judicial appeals of Agency action and facilities or programs which are pending a fire inspection. Subsequent and consecutive one month licenses shall be issued if the matter has not been resolved within the initial one month licensure period.
(4) A three month license shall be issued to an existing facility or program which does not have any ongoing Class I violations, but fails to meet all requirements necessary for license renewal, for which no waiver has been approved by the Agency. A three month license shall be accompanied by an approved plan of correction. Failure to complete the actions specified in the plan of correction within the time limit specified in the plan shall result in the denial of the facility’s or program’s application for license renewal.
(a) through (b) no change.
(c) A third consecutive three month license shall only be granted at the approval Agency’s Director or the Director’s designee and shall only be granted if the licensee has made substantial progress to correct the facility’s or program’s remaining deficiencies. If the facility or program is not in full compliance with all licensing standards prior to the expiration of their third consecutive three month license, the licensee’s facility’s application for license renewal shall be denied.
(5) A license shall not be issued to any facility or program whose license has been suspended on an emergency basis.
(6) The issuance of a license does not constitute a waiver of any statutory or rule violations by the licensee and does not prevent the Agency from seeking administrative sanctions against the licensee for violations that occurred during the term of previous licenses, up to a period of two years, for the same facility or program.
(7) This Rule shall be reviewed, and if necessary, renewed through the rulemaking process five years from the effective date.
Rulemaking Authority 393.067, 393.0673, 393.501(1), 393.067 FS. Law Implemented 393.067, 393.0673 FS. History–New 8-13-78, Formerly 10F-6.05, 10F-6.005, 65B-6.005, Amended 7-1-14, __________.
65G-2.0032 Agency Monitoring and Oversight.
(1) The Agency shall monitor conduct a survey of each facility or program prior to the issuance of an initial license or the renewal of an existing license. In addition, the Agency shall conduct ongoing monitoring surveys of each facility or program, either unannounced or announced, in order to ensure the facility or program is in full compliance with the applicable requirements of Chapter 393, F.S., and the administrative rules adopted pursuant to Chapter 393, F.S. For ongoing surveys, Agency staff shall utilize the Facility Inspection Form APD 2014-02, (effective April 1, 2014) https://www.flrules.org/Gateway/reference.asp?No=Ref-04210, which is incorporated herein by reference. A copy of this form may be obtained from the Regional Office. The Agency may temporarily suspend monitoring surveys for a specific time or location if the Agency determines that:
(a) A recent, impending, or ongoing disaster or emergency situation has made the monitoring surveys unsafe or impossible;
(b) The residential facilities identified have no current residents, and may be monitored surveyed on a less frequent basis, or
(c) Monitoring Surveys should be suspended within a designated area or timeframe to promote the health, safety, or welfare of the public.
(2) Each licensee shall be monitored prior to initial licensure, renewal licensure, and on an ongoing basis thereafter. Frequency of Surveys. Each facility shall be surveyed by Agency staff on at least a monthly basis. The Agency may survey facilities on a more frequent basis in order to investigate complaints, in situations where it is known or suspected that the facility is not in full compliance with Chapter 393, F.S., or any administrative rules adopted pursuant to Chapter 393, F.S., or in situations where the Agency has reason to believe that the health, safety, or welfare of residents may be at risk.
(3) Follow-up monitoring may be conducted to verify correction of deficiencies at any time on an unannounced basis. 
(4)(3) Licensees and facility employees of the licensee must permit any Agency staff or designated agent of the State of Florida, who presents proper State of Florida-issued identification, to enter and inspect any part of any facility or program building or to inspect records relating to the operation of the facility or program or the provision of client care at any time that facility staff, management, owners, directors, or residents, or participants are present in the facility. A violation of this subsection shall constitute a Class II violation.
(5) This Rule shall be reviewed, and if necessary, renewed through the rulemaking process five years from the effective date.
Rulemaking Authority 393.501(1), 393.067, 393.0673, 393.501 FS. Laws Implemented 393.067, 393.0673 FS. History–New 7-1-14, Amended_________.
65G-2.005 License Denial, Suspension or Revocation.
(1) A license to operate a residential facility or program is not assignable and is valid only for the entity, premises, and purposes specified in the license.
(2) A change of licensee or a move of the facility or program to another location shall result in the revocation of the license.
Rulemaking Authority 393.501(1), 393.067, 393.0673 FS. Law Implemented 393.067, 393.673 FS. History–New 8-13-78, Formerly 10F-6.03, 10F-6.003, 65B-6.003, Amended 7-1-14, __________.
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