Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
Finance
RULE NO.:
RULE TITLE: 

69V-40.070
Bona Fide Nonprofit Organization Exemption Criteria and Processes.

PURPOSE AND EFFECT: The purpose and effect is to create Rule 69V-40.070, F.A.C, to conform to and implement Chapter No. 2024-134, Laws of Florida, which was signed into law on April 26, 2024 and went into effect July 1, 2024. The law requires the Office to prescribe, via rulemaking, criteria and processes for determining whether an organization is and remains a bona fide nonprofit organization.

SUMMARY: The new rule will prescribe criteria and processes for determining whether an organization is and remains a bona fide nonprofit organization.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Agency expressly relies on an analysis of potential impact conducted by persons with subject matter knowledge of this rule.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 494.0011(2)(b)7., 494.00115(3)(a) FS
LAW IMPLEMENTED: 494.0011(2)(b)7., 494.00115(3) FS
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Sheila Harley, Office of General Counsel, (850)410-9716, Sheila.Harley@flofr.gov.

THE FULL TEXT OF THE PROPOSED RULE IS:

69V-40.070 Bona Fide Nonprofit Organization Exemption Criteria and Processes.
(1) To apply for an exemption as a bona fide nonprofit organization within the scope of section 494.00115, F.S., an organization must submit to the Office a completed Bona Fide Nonprofit Organization Exemption Form, Form OFR-494-15. The form must be filed with the Office via email at: OFR.BFNO@flofr.gov.
(2) Request for Additional Information. An incomplete Bona Fide Nonprofit Organization Exemption Form shall not be considered as validly received. A request for additional information will be made by the Office within thirty (30) days after initial receipt of Form OFR-494-15. The additional information must be received by the Office within forty-five (45) days from the date of request. The Office will grant a request for an additional forty-five (45) days to submit the additional information. The Office will not grant a request after the original forty-five (45) day deadline has passed. Failure to timely provide all additional information shall result in the exemption request being withdrawn, which will result in the exemption request being removed from further consideration by the Office.
(3) Amendment of Pending Exemption. A prospective bona fide nonprofit organization shall notify the Office of Financial Regulation within ten (10) days of the occurrence of any change in the information reported on Form OFR-494-15 by filing Form OFR-494-15 with the Office via email at: OFR.BFNO@flofr.gov and by indicating the change on the form.
(4) Withdrawal of Exemption Determination. A prospective bona fide nonprofit organization may withdraw an exemption determination prior to an initial determination of the exemption being made by the Office by filing Form OFR-494-15 with the Office via email at: OFR.BFNO@flofr.gov and by indicating on the form the organization’s intent to withdraw. The withdrawal is effective upon receipt.
(5) Application Evaluation. Within ninety (90) days after receipt of a completed exemption determination request, the Office will evaluate all information and supporting documentation provided in connection with the exemption determination request. After completing its review of the determination request, the Office will determine whether the bona fide nonprofit organization satifies the criteria set forth in section 494.00115(3)(a), Florida Statutes. Within ninety (90) days after receipt of a completed exemption determination request, the Office will notify the organization via the contact email provided in Form OFR-494-15 whether the organization is exempt from regulation under chapter 494, F.S., pursuant to section 494.00115, F.S.
(6) Upon approval of an exemption determination request, a bona fide nonprofit organization will be exempt from regulation under chapter 494, F.S., until December 31 for the year in which the exemption was approved.
(7) Annual Certification.
(a) An organization determined by the Office to be a bona fide nonprofit organization shall, between December 1 and December 31 of each year, submit a certification requesting that the Office determine whether the organization continues to meet the criteria set forth in section 494.00115(3)(a), Florida Statutes, by filing Form OFR-494-15 with the Office via email at: OFR.BFNO@flofr.gov, by indicating on the form the organization’s intent to file an annual certification, and by providing certification information as requested in the form.
(b) The Office shall review each certification request and inform the organization of any request for additional information required to complete its review. The additional information must be received by the Office within 30 days from the date of the request. Failure by the organization to respond within 30 days from the date of the request shall be construed by the Office as grounds to reject the certification request for failure to provide the requested information.
(c) Upon the Office determining that a completed certification request has been submitted, the Office shall determine if the organization continues to meet the criteria set forth in section 494.00115(3)(a), Florida Statutes. If an organization continues to meet the criteria, the bona fide nonprofit organization will be exempt from regulation under chapter 494, F.S., until December 31 of the year following the expiration date of the previously granted exemption. If an organization does not continue to meet the criteria set forth in section 494.00115(3)(a), Florida Statutes, the Office will reject the organization’s certification request and the organization must cease acting within the scope of the exemption under section 494.00115, F.S. If a bona fide nonprofit organization has submitted a completed annual certification request on or before December 31, the exemption remains active until the annual certification is approved or revoked.
(d) If the bona fide nonprofit organization fails to file for annual certification by December 31, the organization shall lose its status as a bona fide nonprofit organization and must apply for a new exemption as a bona fide nonprofit organization by filing a new Form OFR-494-15 with the Office.
(8) A bona fide nonprofit organization shall give the Office thirty (30) days written notice prior to any proposed material change to the organization’s mission, policies, practices, or operations to enable the Office to consider whether the organization would still qualify as a bona fide nonprofit organization. Written notice must be sent to the Office via email at: OFR.BFNO@flofr.gov. Material changes would include changes to questions B1-5, C1-8, C10-14, & D on Form OFR-494-15. 
(9) An employee acting as a loan originator for an organization the Office has determined is a bona fide nonprofit organization pursuant to section 494.00115, F.S., and this rule is exempt from the requirement of obtaining a loan originator license for the period of time that the Office’s determination is in place. This exemption from licensure does not apply if the employee originates residential mortgage loans, as that term is defined in 12 U.S.C. § 5102, outside the scope of the employee’s work duties at the bona fide nonprofit organization or originates residential mortgage loans with terms unfavorable to borrowers. 12 U.S.C. § 5102, effective January 3, 2024, is incorporated by reference and adopted by this rule, and available at http://www.flrules.org/ Gateway/reference.asp?No=Ref-XXXXX.
(10) A bona fide nonprofit organization may terminate its exemption status by filing Form OFR-494-15 with the Office via email at: OFR.BFNO@flofr.gov and by indicating on the form the organization’s intent to terminate its status as a bona fide non profit organization.
(11) The Office will revoke the status of an organization it has determined to be a bona fide nonprofit organization, should the organization fail to satisfy the criteria set forth in section 494.00115(3)(a), F.S.
(12) In the event the bona fide nonprofit organization status of an organization is revoked, the employee loan originators of the bona fide nonprofit organization will no longer be exempt from the licensure requirements of chapter 494, Florida Statutes. 
(13) Form OFR-494-15 is incorporated by reference in Rule 69V-40.002, F.A.C.
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