Notice of Proposed Rule

DEPARTMENT OF CHILDREN AND FAMILIES
Mental Health Program
RULE NOS.:
RULE TITLES:

65E-5.170
Right to Express and Informed Consent

65E-5.230
Guardian Advocate

65E-5.250
Clinical Records; Confidentiality

65E-5.280
Involuntary Examination

65E-5.2801
Minimum Standards for Involuntary Examination Pursuant to Section 394.463, F.S

PURPOSE AND EFFECT: Amendments align these Baker Act rules with recent statutory changes to Chapter 394, F.S., provide additional clarity for providers and other stakeholders, and update rules to meet current best practice guidelines.

SUMMARY: Amendments include: (1) Updates use of “individuals” instead of “patients” or “persons” throughout the rules; (2) Adds “psychiatric nurse” as an qualified professional to conduct examinations throughout the rules; (3) Adds language to ensure individuals deemed incompetent to consent are appointed a guardian advocate; (4) Adds requirement for receiving facilities to establish clear explanation of an individual’s mental illness and suitability for treatment; (5) Adds language for providers to request an individual, who is competent to consent, to give express and informed consent for admission or treatment; (6) Adds language for examinations to be conducted without unnecessary delays for involuntary examinations; (7) Adds language requiring physicians or psychiatric nurses to document any restrictions placed on an individual’s access to their clinical record. Such restrictions shall be provided to the individual and the individual’s guardian, guardian advocate, attorney, and representative. (8) Adds additional language for written orders, restricting access to clinical records, to expire after seven days. Orders may be renewed after review, allowing seven subsequent days: (9) Repeals old dates of forms and updates forms.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
A SER has not been prepared.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department used a checklist to conduct an economic analysis and determine if there is an adverse impact or regulatory costs associated with this rule that exceeds the criteria in section 120.541(2)(a), F.S. Based upon this analysis, the Department has determined that the proposed rule is not expected to require legislative ratification.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 394.457(5), 394.46715, FS.

LAW IMPLEMENTED: 394.455, 394.457(5), 394.4573, 394.459, 394.4597, 394.4598, 394.4599, 394.460, 394.462, 394.4625, 394.463, 394.4655, 397.675, 394.46715, 458.325, 765.401 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Elizabeth Floyd. Elizabeth can be reached at Elizabeth.Floyd@myflfamilies.com or (850)488-2381.

THE FULL TEXT OF THE PROPOSED RULE IS:

65E-5.170 Right to Express and Informed Consent.
(1) Establishment of Consent.
(a) Receiving Facilities. As soon as possible, but in no event longer than 24 hours from entering a designated receiving facility on a voluntary or involuntary basis, each individual person shall be examined by a the admitting physician or psychiatric nurse to assess the individual’s person’s ability to provide express and informed consent to admission and treatment. Admission to a facility requires clear evidence demonstrating the individual’s mental illness and suitability for treatment. For adults, voluntary admission and treatment is contingent upon a determination of competence to provide express and informed consent. In the case of minors, voluntary admission and treatment requires express and informed consent from a parent or legal guardian. The examination of a minor for this purpose may be limited to the documentation of the minor’s age. The examination of a person alleged to be incapacitated for this purpose may be limited to the documentation of letters of guardianship. Documentation of the assessment results shall be placed in the individual’s person’s clinical record. The facility shall determine whether an individual a person has been adjudicated as incapacitated and whether a guardian has been appointed by the court. If a guardian has been appointed by the court, the limits of the authority of the guardian shall be determined prior to allowing the guardian to authorize treatment. A copy of any court order delineating a guardian’s authority to consent to mental health or medical treatment shall be obtained by the facility and included in the individual’s person’s clinical record prior to allowing the guardian to give express and informed consent to treatment for the individual person.
(b) Treatment Facilities. Upon entering a designated treatment facility on a voluntary or involuntary basis, each individual person shall be examined by a the admitting physician or psychiatric nurse to assess the individual’s person’s ability to provide express and informed consent to admission and treatment, which shall be documented in the individual’s person’s clinical record. The examination of an individual a person alleged to be incapacitated or incompetent to consent to treatment, for this purpose, may be limited to documenting the letters of guardianship or order of the court. If the individual a person has been adjudicated as incapacitated and a guardian appointed by the court or if an individual a person has been found to be incompetent to consent to treatment and a guardian advocate has been appointed by the court, the limits of authority of the guardian or guardian advocate shall be determined prior to allowing the guardian or guardian advocate to authorize treatment for the individual person. A copy of any court order delineating a guardian’s authority to consent to mental health or medical treatment shall be obtained by the facility and included in the individual’s person’s clinical record prior to allowing the guardian to give express and informed consent to treatment for the individual person.
(c) If the admission is voluntary, the individual’s person’s competence to provide express and informed consent for admission shall be documented by a the admitting physician or psychiatric nurse. Recommended Fform CF-MH 3104, Feb. 05, “Certification of Individual’s Person’s Competence to Provide Express and Informed Consent,” which is incorporated by reference and available in Rule 65E-5.270, F.A.C. may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose. The completed form or other documentation shall be retained in the individual’s person’s clinical record. Facility staff monitoring the individual’s person’s condition shall document any observations which suggest that the individual a person may no longer be competent to provide express and informed consent to his or her treatment. In such circumstances, staff shall notify the physician or psychiatric nurse and document in the individual’s person’s clinical record that the physician or psychiatric nurse was notified of this apparent change in clinical condition.
(d) In the event there is a change in the ability of an individual a person on voluntary status to provide express and informed consent to treatment, the change shall be immediately documented in the individual’s person’s clinical record. An individual’s a person’s refusal to consent to treatment is not, in itself, an indication of incompetence to consent to treatment.
1. If the individual person is assessed to be competent to consent to treatment but refuses treatment and meets the criteria for involuntary inpatient placement, the facility administrator shall file with the court a petition for involuntary services placement. Recommended Fform CF-MH 3032, Feb. 05, “Petition for Involuntary Services Inpatient Placement,” which is incorporated by reference and available in Rule 65E-5.270, F.A.C. may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose.
2. If the individual person is assessed to be incompetent to consent to treatment, and meets the criteria for involuntary inpatient placement or involuntary outpatient services placement, the facility administrator shall expeditiously file with the court both a petition for the adjudication of incompetence to consent to treatment and appointment of a guardian advocate, and a petition for involuntary inpatient placement or involuntary outpatient services placement. Upon determination that the individual a person is incompetent to consent to treatment and does not have a guardian with the authority to consent to mental health treatment appointed, the facility shall expeditiously pursue the appointment of a duly authorized substitute decision-maker that can make legally required decisions concerning treatment options or refusal of treatments for the individual person. Recommended Fforms CF-MH 3106, (August 2025) Feb. 05, “Petition for Adjudication of Incompetence to Consent to Treatment and Appointment of a Guardian Advocate,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18648 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter, and CF-MH 3032, “Petition for Involuntary Services Inpatient Placement,” which is incorporated by reference and available in Rule 65E-5.270 as referenced in subparagraph 65E-5.170(1)(d)1., F.A.C., or CF-MH 3130, “Petition for Involuntary Outpatient Placement,” which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose.
(e) Competence to provide express and informed consent shall be established and documented in the individual’s person’s clinical record prior to the approval of a person’s transfer from involuntary to voluntary status or prior to permitting the individual a person to consent to his or her own treatment if he or she that person had been previously determined to be incompetent to consent to treatment. Recommended Fform CF-MH 3104, “Certification of Individual’s Person’s Competence to Provide Express and Informed Consent,” incorporated by reference and available in Rule 65E-5.270 as referenced in paragraph 65E-5.170(1)(c), F.A.C., properly completed by a physician or a psychiatric nurse may be used for this purpose.
(f) Any guardian advocate appointed by a court to provide express and informed consent to treatment for the individual person shall be discharged and a notice of such guardian advocate discharge provided to the court upon the establishment and documentation that the individual person is competent to provide express and informed consent.
(g) If the individual a person entering a designated receiving or treatment facility has been adjudicated incapacitated under Chapter 744, F.S., as defined described in Section 394.455(14), F.S., express and informed consent to treatment shall be sought from the individual’s person’s guardian.
(h) If the individual a person entering a designated receiving or treatment facility has been determined by a the attending physician or psychiatric nurse to be incompetent to consent to treatment as defined in Section 394.455(15), F.S., express and informed consent to treatment shall be expeditiously sought by the facility from the individual’s person’s guardian advocate or health care surrogate or proxy.
(i) A copy of the letter of guardianship, court order, or advance directive shall be reviewed by facility staff to ensure that the substitute decision-maker has the authority to provide consent to the recommended treatment on behalf of the individual person. If the facility relies upon the expression of express and informed consent for individual’s person’s treatment from a substitute decision-maker, a copy of this documentation shall be placed in the individual’s person’s clinical record and shall serve as documentation of the substitute decision-maker’s authority to give such consent. With respect to a health care proxy, where no advance directive has been prepared by the individual person, facility staff shall document in the individual’s person’s clinical record that the substituted decision-maker was selected in accordance with the list of individuals persons and using the priority set out in Section 765.401, F.S. When a health care surrogate or proxy is used, the facility shall immediately file a petition for the appointment of a guardian advocate.
(2) Authorization for Treatment.
(a) Express and informed consent, includes including the right to ask questions about the proposed treatment, to receive complete and accurate answers to those questions, and to negotiate treatment options, shall be obtained from a person who is competent to consent to treatment. An individual who is competent to consent shall be asked to give express and informed consent for admission or treatment. If the individual person is incompetent to consent to treatment, such express and informed consent shall be obtained from the duly authorized substitute decision-maker for the individual person before any treatment is rendered, except where emergency treatment is ordered by a physician for the safety of the individual person or others. Chapter 394, Part I, F.S., and this rule chapter govern mental health treatment. Medical treatment for persons served in receiving and treatment facilities and by other service providers are governed by other statutes and rules.
(b) A copy of information disclosed while attempting to obtain express and informed consent shall be given to the individual person and to any substitute decision-maker authorized to act on behalf of the individual person.
(c) When presented with an event or an alternative which requires express and informed consent, a competent individual person or, if the individual person is incompetent to consent to treatment, the duly authorized substitute decision-maker shall provide consent to treatment, refuse consent to treatment, negotiate treatment alternatives, or revoke consent to treatment. Recommended forms CF-MH 3042a, Feb. 05, “General Authorization for Treatment Except Psychotropic Medications,” which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter, and CF-MH 3042b, Feb. 05, “Specific Authorization for Psychotropic Medications,” which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used as documentation of express and informed consent and any decisions made pursuant to that consent. If used, recommended Fform CF-MH 3042a, (August 2025) “General Authorization for Treatment Except Psychotropic Medications,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18649, or its equivalent as referenced in paragraph 65E-5.170(2)(c), F.A.C., shall be completed at the time of admission to permit routine medical care, psychiatric assessment, and other assessment and treatment except psychotropic medications. The more specific recommended form CF-MH 3042b, (August 2025) “Specific Authorization for Psychotropic Medications,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18650, as referenced in paragraph 65E-5.170(2)(c), F.A.C., or its equivalent, shall be completed prior to the administration of any psychotropic medications, except under an emergency treatment order. The completed forms, or equivalent documentation, shall be retained in the individual’s person’s clinical record.
(d) No facility or service provider shall initiate any mental health treatment, including psychotropic medication, until express and informed consent for psychiatric treatment is sought from an individual a person legally qualified to give it, except in instances where emergency treatment is ordered by a physician or psychiatric nurse to preserve the immediate safety of the individual person or others.
(3) Receiving and treatment facilities shall request copies of any advance directives completed by individuals persons admitted to the facilities, from the individual person or the individual’s person’s family or representative.
(4) In addition to any other requirements, at least the following must be given to the individual person before express and informed consent will be valid:
(a) No change.
(b) A plain language explanation of all other treatments or treatment alternatives recommended for the individual person.
(5) If a change in psychotropic medication is recommended which was not previously acknowledged and consented to in accordance with the above, is not included in the previously signed CF-MH 3042b, “Specific Authorization for Psychotropic Medications” form, as referenced in paragraph 65E-5.170(2)(c), F.A.C., after an explanation and disclosure of the altered treatment plan must be is provided by the physician or psychiatric nurse, express and informed consent must be obtained from the individual person authorized to provide consent, and both must be documented in the individual’s person’s clinical record prior to the administration of the treatment or psychotropic medication.
(6) The facility or service provider staff shall explain to a guardian, guardian advocate, or health care surrogate or proxy, the duty of the substitute decision-maker to provide information to the facility or service provider on how the substitute decision-maker may be reached at any time during the individual’s person’s hospitalization or treatment to provide express and informed consent for changes of treatment from that previously approved.
(7) Electroconvulsive therapy when treatment may be recommended to the individual person or the individual’s person’s substitute decision-maker by a the attending physician or psychiatric nurse. Such recommendation must also be concurrently recommended by at least one other physician not directly involved with the person’s care who has reviewed the person’s clinical record. Such recommendation shall be documented in the individual’s person’s clinical record. and shall be signed by both physicians. Recommended Fform CF-MH 3057, (August 2025) Feb. 05, “Authorization for Electroconvulsive Treatment,” which is incorporated by reference and available http://flrules.org/Gateway/reference.asp?No=Ref-18651, and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose. If used, this form shall also be signed by the individual person, if competent, or by the guardian advocate, if previous court approval has been given in accordance with Section 394.4598(7), F.S., or by the guardian where the individual person has been found by the court to be incapacitated, or by the health care surrogate if the individual person had expressly delegated such authority to the surrogate in the advance directive. Express and informed consent from the individual person or his or her substitute decision-maker, as required by Section 394.459(3), F.S., including an opportunity to ask questions and receive answers about the procedure, shall be noted on or attached to recommended form CF-MH 3057, “Authorization for Electroconvulsive Treatment,” as referenced in subsection 65E-5.170(7), F.A.C., or its equivalent, as documentation of the required disclosures and of the consent. Each signed authorization form is permission for the individual person to receive a series of up to, but not more than, the stated number of electroconvulsive treatments identified on the form. Additional electroconvulsive treatments require additional written authorization. The signed authorization form shall be retained in the individual’s person’s clinical record and shall comply with the provisions of Section 458.325, F.S.
Rulemaking Authority 394.457(5), 394.46715 FS. Law Implemented 394, Part I, 394.455(9), (14), (15), 394.459(3), 394.4597, 394.4598, 394.4599, 394.4625(1)(f), 394.463, 394.4655, 458.325, 765.401 FS. History–New 11-29-98, Amended 4-4-05, ________________.
65E-5.230 Guardian Advocate.
(1) Upon filing with the court a A copy of the completed recommended form CF-MH 3106, “Petition for Adjudication of Incompetence to Consent to Treatment and Appointment of a Guardian Advocate,” which is incorporated by reference and available in Rule 65E-5.170 as referenced in subparagraph 65E-5.170(1)(d)2., F.A.C., or its equivalent, shall be given to the individual person, the individual’s person’s representative if any, and to the prospective guardian advocate with a copy retained in the individual’s person’s clinical record.
(2) If the court finds the individual incompetent to consent to treatment a guardian advocate shall be appointed. Form CF-MH 3107, (August 2025), “Order Appointing Guardian Advocate,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18652, or other order used by the court, may be used for documentation of this finding. The order shall be provided to the individual, guardian advocate, representative, and to the facility administrator for retention in the individual’s clinical record. 
(3)(2) The individual’s person’s clinical record shall reflect that the guardian advocate has been appointed by the court and has completed the training required by Section 394.4598(4), F.S., and further training required pursuant to a court order, prior to being asked to provide express and informed consent to treatment. Recommended form CF-MH 3120, (August 2025) Feb. 05, “Certification of Guardian Advocate Training Completion,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18653 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose.
(4)(3) When a guardian advocate previously appointed by the court cannot or will not continue to serve in that capacity, and the individual person remains incompetent to consent to treatment, the facility administrator shall petition the court for a replacement guardian advocate. A copy of the completed petition shall be given to the individual person, the current guardian advocate, the prospective replacement guardian advocate, individual’s person’s attorney, and representative, with a copy retained in the individual’s person’s clinical record. Recommended Fform CF-MH 3106, “Petition for Adjudication of Incompetence to Consent to Treatment and Appointment of a Guardian Advocate,” which is incorporated by reference and available in Rule 65E-5.170 as referenced in subparagraph 65E-5.170(1)(d)2., F.A.C., may be used for this documentation if Parts I and III are completed.
(4) If the court finds the person incompetent to consent to treatment a guardian advocate shall be appointed. Recommended form CF-MH 3107, Feb. 05, “Order Appointing Guardian Advocate,” which is incorporated by reference and may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter, or other order used by the court, may be used for documentation of this finding. The order shall be provided to the person, guardian advocate, representative, and to the facility administrator for retention in the person’s clinical record.
(5) If a guardian advocate is required by Section 394.4598, F.S., or otherwise to petition the court for authority to consent to extraordinary treatment, a copy of the completed petition form shall be given to the individual person, a copy to the individual’s attorney representing the person, and a copy shall be retained in the individual’s person’s clinical record. Recommended Fform CF-MH 3108, (August 2025) Feb. 05, “Petition Requesting Court Approval for Guardian Advocate to Consent to Extraordinary Treatment,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18654 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose. Any order issued by the court in response to such a petition shall be given to the individual person, attorney representing the individual person, guardian advocate, and to the facility administrator, with a copy retained in the individual’s person’s clinical record. Recommended Fform CF-MH 3109, (August 2025) Feb. 05, “Order Authorizing Guardian Advocate to Consent to Extraordinary Treatment,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18655 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter, or other order used by the court may be used for such documentation.
(6) At any time an individual a person, who has previously been determined to be incompetent to consent to treatment and had a guardian advocate appointed by the court, has been found by a the attending physician or psychiatric nurse practicing within the framework of an established protocol with a psychiatrist, to have regained competency to consent to treatment, the facility shall notify the court that appointed the guardian advocate of the individual’s patient’s competence and the discharge of the guardian advocate. Recommended Fform CF-MH 3121, (August 2025) Feb. 05, “Notification to Court of Person’s Competence to Consent to Treatment and Discharge of Guardian Advocate,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18656 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for this purpose.
Rulemaking Authority 394.457(5) FS. Law Implemented 394.4598, 394.4598(4) FS. History–New 11-29-98, Amended 4-4-05,     .
65E-5.250 Clinical Records; Confidentiality.
(1) Except as otherwise provided by law, verbal or written information about an individual a person shall only be released when the competent individual person, or a duly authorized legal decision-maker such as guardian, guardian advocate, legal guardian, or health care surrogate or proxy provides consent to such release. When such information is released, a copy of a signed authorization form shall be retained in the individual’s person’s clinical record. Recommended Fform CF-MH 3044, (August 2025) Feb. 05, “Authorization for Release of Information,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18657 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used as documentation. Consent or authorization forms may not be altered in any way after signature by the individual person or other authorized decision-maker nor may an individual a person or other authorized decision-maker be allowed to sign a blank form.
(2) Facility staff shall inform each individual person that he or she has the right to waive, in writing, the confidentiality of his or her presence in a receiving or treatment facility and to communicate with all or collectively a group of individuals as specified by the individual person. Recommended Fform CF-MH 3048, Feb. 05, “Confidentiality Agreement,” which is incorporated by reference and available in Rule as referenced in subsection 65E-5.190(1), F.A.C., may be used for this purpose.
(3) For purposes of Section 394.4615(3)(b), F.S., a “qualified researcher” is one who after making application to review confidential data and who, after documenting his or her bona fide academic, scientific or medical credentials and describing the particular research which gives rise to the request, is determined by the administrator of a receiving or treatment facility or by the Secretary of the department, to be eligible to review such data. In making that determination the administrator or the Secretary shall weigh the individual’s person’s right to privacy against the benefit of disclosure and shall determine whether the disclosure is in the best interest of the state. Personal Person identifying information obtained by such a qualified researcher shall not be further disclosed without the express and informed consent of the individual person or individual authorized to provide consent for him or her.
(4) When an individual’s a person’s access to his or her clinical record or any part of his or her record is restricted by written order of a the attending physician or psychiatric nurse, such restriction shall be documented in the individual’s person’s clinical record and provided to the individual and the individual’s guardian, guardian advocate, attorney, and representative. The order restricting access to clinical records expires after seven days but may be renewed, after review, for a subsequent seven (7) day periods. If the request is denied or such access is restricted, a written response shall be provided to the individual person. Recommended Fform CF-MH 3110, Feb. 05, “Restriction of Person’s Access to Own Record,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18658 may be obtained pursuant to Rule 65E-5.120, F.A.C., of this rule chapter may be used for such documentation.
(5) Each receiving facility shall develop detailed policies and procedures governing release of records to each individual person requesting release, including criteria for determining what type of information may be harmful to the individual person, establishing a reasonable time for responding to requests for access, and identifying methods of providing access that ensure clinical support to the individual person while securing the integrity of the record.
Rulemaking Authority 394.457(5) FS. Law Implemented 394.4615, 394.4615(3)(b) FS. History–New 11-29-98, Amended 4-4-05, __________________.
65E-5.280 Involuntary Examination.
(1) Court Order. Sworn testimony shall be documented by using Form CF-MH 3002, (July 2023), “Petition and Affidavit Seeking Ex Parte Order Requiring Involuntary Examination,” which is incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-15765, or other form used by the court. Documentation of the findings of the court on Form CF-MH 3001, (August 2025) (July 2023), “Ex Parte Order for Involuntary Examination,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18659 http://www.flrules.org/Gateway/reference.asp?No=Ref-15766, or other order used by the court, shall be used when there is reason to believe the criteria for involuntary examination are met. The ex parte order for involuntary examination shall accompany the individual to the receiving facility.
(2) Law Enforcement.
(a) If a law enforcement officer in the course of his or her official duties initiates an involuntary examination, the officer shall complete Form CF-MH 3052a, “Report of Law Enforcement Officer Initiating Involuntary Examination,” (August 2025) (July 2023), which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18660 http://www.flrules.org/Gateway/reference.asp?No=Ref-15767.
(b) No change.
(3) Professional Certificate.
(a) A professional authorized by Section 394.463(2)(a)3., F.S., who determines, after personally examining an individual believed to meet the involuntary examination criteria within the preceding 48 hours, that the criteria are met, is authorized to execute Form CF-MH 3052b, “Certificate of Professional Initiating Involuntary Examination,” (August 2025) (July 2023), which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18661 http://www.flrules.org/Gateway/reference.asp?No=Ref-15768.
(b) No change.
(4) No change.
(5) The Department requires specific data to identify trends and patterns experienced by individuals served under Part I of Chapter 394, F.S., to be included in required reports, to support justifications for program funding and to implement the provisions of Section 394.463(2)(e), F.S. Web-based Baker Act Data Collection Form CF-MH 3118, (July 2023), titled “Baker Act Data Collection Form,” which is incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-15771, shall be completed in its entirety by the assessor conducting the initial screening and only submitted one time from the admitting facility for the episode of care. Effective July 1, 2023, designated receiving facilities shall submit the required data within five (5) business days through the Department’s statewide Baker Act data collection portal, which can be accessed at https://dcfapps.myflfamilies.com/BakerAct. Instructions on training requirements and how to submit the Baker Act data, petitions, and forms may be found at https://myflfamilies.com/BADCS https://www.myflfamilies.com/service-programs/samh/crisis-services/training/badc.shtml. The Baker Act Data Collection Form must be accompanied by the following:
(a) through (c) No change.
(d) Form CF-MH 3100, “Transportation to Receiving Facility,” if the individual is transported by a law enforcement officer, medical transport, mental health overlay program, mobile response team or private transport. Form CF-MH 3100 is incorporated by reference and available in Rule 65E-5.260, F.A.C.
(6) If a person is delivered to a receiving facility for an involuntary examination from any program or residential services provider licensed under the provisions of Chapter 400 or 429, F.S., without an ex parte order, Form CF-MH 3052a, “Report of Law Enforcement Officer Initiating Involuntary Examination,” or Form CF-MH 3052b, “Certificate of Professional Initiating Involuntary Examination,” the receiving facility shall notify the Department by the method and timeframe required by Section 394.463(2)(b), F.S. The receiving facility may use Form CF-MH 3119, “Notification of a Facility’s Non-Compliance,” which is incorporated by reference in Rule 65E-5.270, F.A.C., for this purpose.
(7) No change.
Rulemaking Authority 394.457(5) FS. Law Implemented 394.463 FS. History–New 11-29-98, Amended 4-4-05, 1-8-07, 7-5-16, 5-4-20, 8-14-23,____________.
65E-5.2801 Minimum Standards for Involuntary Examination Pursuant to Section 394.463, F.S.
The involuntary examination is also known as the initial mandatory involuntary examination.
(1) Whenever an involuntary examination is initiated by a circuit court, a law enforcement officer, or a mental health professional as provided in section 394.463(2), F.S., an examination by a physician or clinical psychologist or psychiatric nurse must be conducted in person or via telehealth, without unnecessary delay, to determine if the criteria for involuntary services are met telehelth and the results documented in the individual’s person’s clinical record. The examination, conducted at a facility licensed under chapter 394 or 395, F.S., must contain:
(a) A thorough review of any observations of the individual’s person’s recent behavior;
(b) A review of Form CF-MH 3100, “Transportation to Receiving Facility,” which is incorporated in Rule 65E-5.260, F.A.C., and one of the following forms which are incorporated in Rule 65E-5.280, F.A.C.: Form CF-MH 3001, “Ex Parte Order for Involuntary Examination,”, or other form provided by the court, or Form CF-MH 3052a, “Report of Law Enforcement Officer Initiating Involuntary Examination,”, or Form CF-MH 3052b, “Certificate of Professional Initiating Involuntary Examination.”
(c) No change.
(d) An A face-to-face examination of the individual person in a timely manner to determine if the individual person meets criteria for release.
(2) If the physician or clinical psychologist with three (3) years clinical experience or psychiatric nurse conducting the initial mandatory involuntary examination determines that the individual person does not meet the criteria for involuntary inpatient placement or involuntary outpatient services placement, the individual person can be offered voluntary services placement, if the individual person meets criteria for voluntary admission, or released directly from the receiving facility or the hospital providing emergency medical services. Such determination must be documented in the individual’s person’s clinical record.
(3) If not released, Form CF-MH 3040, “Application for Voluntary Admission - Adults,” which is incorporated in Rule 65E-5.270, F.A.C., or Form CF-MH 3097, “Application for Voluntary Admission – Minors,” which is incorporated in Rule 65E-5.270, F.A.C., may be used if the individual person wishes to apply for voluntary admission.
(4) If not released and the person wishes to transfer from involuntary to voluntary status, Form CF-MH 3104, “Certification of Individual’s Competence to Provide Express and Informed Consent,” which is incorporated in Rrule 65E-5.270 65E-5, F.A.C., or an equivalent form, may be used to document whether documenting the individual person is competent to provide express and informed consent, may be used for this purpose. 
(5) All results and documentation of all elements of the initial mandatory involuntary examination shall be retained in the individual’s person’s clinical record.
(6) If the individual person is not released and or does not become voluntary as a result of giving express and informed consent to admission and treatment in the first part of the involuntary examination, the individual person shall be examined by a physician, clinical psychologist, or psychiatrist nurse to determine if the criteria for involuntary inpatient or involuntary outpatient services placement are met.
(7) After the initial mandatory involuntary examination, the individual’s person’s clinical record shall include all items reviewed during the examination along with the intake interview notes and the psychiatric evaluation, including the mental status examination or the psychological status report.:
(a) An intake interview;
(b) Form CF-MH 3100, “Transportation to Receiving Facility,” which is incorporated in Rule 65E-5.260, F.A.C., and one of the following forms which are incorporated in 65E-5.280, F.A.C.: Form CF-MH 3001, “Ex Parte Order for Involuntary Examination,”, or other form provided by the court, or Form CF-MH 3052a, “Report of Law Enforcement Officer Initiating Involuntary Examination,”, or Form CF-MH 3052b, “Certificate of Professional Initiating Involuntary Examination,” and 
(c) The psychiatric evaluation, including the mental status examination or the psychological status report.
(8) Disposition Upon Initial Mandatory Involuntary Examination.
(a) The release of an individual a person from a receiving facility or its contractor or hospital must be conducted requires the documented approval of a psychiatrist, clinical psychologist, or psychiatric nurse in accordance with s. 394.463(2)(f), F.S. If the receiving facility is a hospital, the release may also be approved by an attending emergency department physician after the completion of an initial mandatory involuntary examination. Form CF-MH 3111, (August 2025) (July 2023), “Approval for Release of Individual Person on Involuntary Status from a Receiving Facility,” which is incorporated by reference and available at http://flrules.org/Gateway/reference.asp?No=Ref-18662 http://www.flrules.org/Gateway/reference.asp?No=Ref-15792, may be used for this purpose. A copy of the form used shall be retained in the individual’s person’s clinical record.
(b) In order to document an individual’s a person’s transfer from involuntary to voluntary status, Form CF-MH 3040, “Application for Voluntary Admission - Adults,” which is incorporated in Rule 65E-5.270, F.A.C., or Form CF-MH 3097, “Application for Voluntary Admission – Minors,” which is incorporated by reference in Rule 65E-5.270, F.A.C., completed prior to transfer, may be used.
(c) An individual A person for whom an involuntary examination has been initiated shall not be permitted to consent to voluntary admission until after examination by a physician or psychiatric nurse to confirm his or her ability to provide express and informed consent to treatment. Form CF-MH 3104, “Certification of Individual’s Competence to Provide Express and Informed Consent,” which is incorporated in Rule 65E-5.270, F.A.C., may be used for documentation.
(d) If the facility administrator, based on facts and expert opinions, believes the individual person meets the criteria for involuntary inpatient or involuntary outpatient services placement or is incompetent to consent to treatment, the facility shall initiate involuntary services placement within 72 hours of the individual’s person’s arrival by filing a petition for involuntary services placement. Form CF-MH 3032, “Petition for Involuntary Services Inpatient Placement,” which is incorporated in Rule 65E-5.270, F.A.C., or CF-MH 3130, “Petition for Involuntary Outpatient Placement” which is incorporated by reference in Rule 65E-5.270, F.A.C., may be used for this purpose. Such petition shall be signed by the facility administrator or designee within the 72-hour examination period. The petition shall be filed with the court within the 72-hour examination period or, if the 72 hours ends on a weekend or legal holiday, no later than the next court working day thereafter. A copy of the completed petition shall be retained in the individual’s person’s clinical record and a copy given to the individual person and his or her duly authorized legal decision-maker or representatives.
(e) When an individual a person on involuntary status is released, notice shall be given to the individual’s person’s guardian or representative, to any individual who executed a certificate for involuntary examination, and to any court which ordered the individual’s person’s examination with a copy retained in the individual’s person’s clinical record. Form CF-MH 3038, (July 2023), “Notice of Release or Discharge,” which is incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-15793, may be used for this purpose.
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