Notice of Proposed Rule

DEPARTMENT OF ENVIRONMENTAL PROTECTION
RULE NOS.:
RULE TITLES: 
62-772.200
Definitions

62-772.300
Contractor Qualifications and Performance Reviews

62-772.400
Procedures for the Competitive Procurement of Contractors and Assignment of Work

62-772.401
Alternative Contractor Selection and Assignment

62-772.600
Contract Terms and Conditions

PURPOSE AND EFFECT: The Department is proposing rule amendments to revise the monetary threshold requiring quotes from agency term contractors for a phase of site rehabilitation, update rule references, correct LSSI program cap requirements, and add clarifying language regarding requirements to negotiate a conditional closure agreement.

SUMMARY: The Department is proposing to amend the rules as follows: In the history notes throughout the chapter, removes references to ss. 376.30716 which is no longer applicable, and references to repealed ss. 376.30711 from Law Implemented. Rule 62-772.200, Definitions, defines “MyFloridaMarketPlace or MFMP” as the electronic registration and procurement system managed by the Department of Management Services authorized pursuant to Section 287.057(24), F.S., updates rule references, and adds 287.057 to Law Implemented history note. Rule 62-772.300, Contractor Qualifications and Performance Reviews, replaces repeated statutory language with applicable statutory reference of Section 376.3071(6), F.S. Rule 62-772.400, Procedures for the Competitive Procurement of Contractors and Assignment of Work, revises the monetary threshold requiring quotes from agency term contractors for a phase of site rehabilitation to equal or exceed $1 million. Rule 62-772.401, Alternative Contractor Selection and Assignment, updates statutory LSSI cap requirements, and adds clarifying language to negotiate a conditional closure agreement. 62-772.600, Contract Terms and Conditions, adds clarifying language regarding payment to subcontractors.

OTHER RULES INCORPORATING THIS RULE: 62-771.300, 62-787.100, 62-787.200, F.A.C.

EFFECT ON THOSE OTHER RULES: The amendments to Chapter 62-772, F.A.C., will not have an effect on Rules 62-771.300, 62-787.100, 62-787.200, F.A.C.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The SERC was not prepared based on the SERC checklist determination. This rulemaking will not incur any costs to governments, businesses, or professionals. The proposed rule will not have an adverse effect on the economy, private markets, health, safety and the environment.

The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: Since no SERC was required, the proposed rule is not expected to have an adverse impact on economic growth, job creation, or employment nor will it have an impact on business competitiveness, nor will it increase regulatory costs in excess of $1 million in aggregate within five years.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 287.0595, 376.303, 376.3071.
LAW IMPLEMENTED: 287.0595, 287.057, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.30713, 376.30714, 376.30715, 376.3072.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Brittany Wright. Please contact Brittany by email at Brittany.Wright@FloridaDEP.gov or by writing to: Department of Environmental Protection, Petroleum Restoration Program, MS 4575, 2600 Blair Stone Road, Tallahassee, Florida 32399-2400. The draft rule revision documentation is available online at https://floridadep.gov/waste/petroleum-restoration or at https://floridadep.gov/waste.

Public participation is solicited without regard to race, color, religion, sex, pregnancy, national origin, age, handicap, or marital status. Persons who require special accommodations under the American with Disabilities Act (ADA) or persons who require translation services (free of charge) are asked to contact DEP’s Limited English Proficiency Coordinator within ten (10) days of publication of this notice at (850)245-2118 or LEP@FloridaDEP.gov. If you have a hearing or speech impairment, please contact the agency using the Florida Relay Service, (800)955-8771 (TDD) or (800)955-8770 (voice).

THE FULL TEXT OF THE PROPOSED RULE IS:

62-772.200 Definitions.
All words and phrases defined in Sections 287.012, F.S. and 376.301, F.S., shall have the same meaning when used in this chapter.
(1) through (3) No change.
(4) “Contract” shall refer to the following as defined by subsection 60A-1.001(1), F.A.C., (7-22-24 8-22-04) http://flrules.org/Gateway/reference.asp?No=Ref-19201 http://www.flrules.org/Gateway/reference.asp?No=Ref-03556, hereby adopted and incorporated by reference:
(a) through (b) No change.
(5) through (10) No change.
(11) “MyFloridaMarketPlace or MFMP” means the electronic registration and procurement system managed by the Department of Management Services authorized pursuant to Section 287.057(24), F.S. as identified within Rules 60A-1.030, 60A-1.031, and 60A-1.032, F.A.C.
(12) through (17) No change.
Rulemaking Authority 287.0595, 376.303, 376.3071 FS. Law Implemented 287.057, 287.0595, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.30711, 376.30713, 376.30714, 376.30715, 376.30716, 376.3072 FS. History–New 1-16-14, Amended    .
62-772.300 Contractor Qualifications and Performance Reviews.
(1) Minimum Qualifications. All contractors performing site assessment and remediation activities for state-funded sites under this chapter must meet the following minimum qualifications:
(a) No change.
(b) Each contractor shall certify to the Department that the contractor complies with requirements pursuant to Section 376.3071(6), F.S.: (This certification must be in writing and submitted to the Department’s Petroleum Restoration Program, Attn.: Contactor Qualification Coordinator, 2600 Blair Stone Road, Mail Station 4575, Tallahassee, Florida 32399-2400. Documentation submitted under Section 376.3071, F.S., may be used to satisfy this requirement.).
1. Complies with applicable OSHA regulations.
2. Maintains workers’ compensation insurance for all employees as required by the Florida Workers’ Compensation Law.
3. Maintains comprehensive general liability and comprehensive automobile liability insurance with minimum limits of at least $1,000,000.00 million per occurrence, and $1,000,000.00 million annual aggregate, as shall protect it from claims for damage for personal injury, including accidental death, as well as claims for property damage which may arise from performance of work under the program, designating the state as an additional insured party. The Department will specify in solicitations when higher limits on liability insurance are necessary.
4. Maintains professional liability insurance of at least $1 million per occurrence and $1 million annual aggregate.
5. Has the capacity to perform or directly supervise the majority of the work at a site in accordance with Section 489.113(9), F.S.
(2) through (5) No change.
(6) Contractor Performance Review. The Department shall evaluate, with input from the responsible party and/or site owner, contractor performance at least after completion of each task assignment or purchase order under a term contract or completion of other non-term contracts using the Contractor Performance Evaluation form number 01, dated (April 2016), (http://www.flrules.org/Gateway/reference.asp?No=Ref-05720), hereby adopted and incorporated by reference and the Site Owner/Responsible Party Contractor Performance Survey form, number 02, dated (April 2016), (http://www.flrules.org/Gateway/reference.asp?No=Ref-06667, hereby adopted and incorporated by reference. A copy of these forms can be obtained from the Division of Waste Management at its web site at https://floridadep.gov/waste or at 2600 Blair Stone Road, Tallahassee, Florida 32399. Contractor performance shall be considered prior to assignment of rehabilitation tasks, authorizing any contract renewals and determining retainage (and its release) pursuant to Ssection 376.3071(6), F.S.
Rulemaking Authority 287.0595, 376.303, 376.3071 FS. Law Implemented 287.0595, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.30713, 376.30714, 376.30715, 376.30716, 376.3072 FS. History–New 6-13-14, Amended 4-6-16, 7-31-22,      .
62-772.400 Procedures for the Competitive Procurement of Contractors and Assignment of Work.
(1) through (2) No change.
(3) Assignment of Work to Agency Term Contractors. In order to seek additional value and be consistent with subsection 60A-1.043(2), F.A.C., (7-22-24 6-21-04) http://flrules.org/Gateway/reference.asp?No=Ref-19202 http://www.flrules.org/Gateway/reference.asp?No=Ref-03575, hereby adopted and incorporated by reference, the Department will specify in all agency term contracts a dollar threshold based on the categories in Section 287.017, F.S., above which the Department will request quotes from agency term contractors for a phase of site rehabilitation that equals or exceeds $1 million.
(4) through (5) No change.
(6) Renewal of contracts shall will be subject to Sections 287.057(13) and 287.058(1)(g), F.S.
(7) No change.
Rulemaking Authority 287.0595, 376.303, 376.3071 FS. Law Implemented 287.0595, 287.057, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.30711, 376.30713, 376.30714, 376.30715, 376.30716, 376.3072 FS. History–New 6-13-14, Amended    .
62-772.401 Alternative Contractor Selection and Assignment.
(1) Low Scored Site Initiative (LSSI). For a site participating in the LSSI program under Section 376.3071(12)(b), F.S., a participant shall will:
(a) through (c) No change.
For the purpose of LSSI work, one contractor working on several site assessments shall not be considered circumvention as described in Section 287.057(9), F.S. since each site assessment is a single project, which does not exceed the threshold amount as required by is capped at $30,000.00 in accordance with Section 376.3071(12)(b)3.a. 376.3071(12)(b), F.S.
(2) For sites in Advanced Cleanup under Section 376.30713, F.S., the Petroleum Cleanup Participation Program under Section 376.3071(13), F.S., or Site Rehabilitation Funding Allocation Agreements under Section 376.30714, F.S., the Department and the participant or applicant where the Department and its contractors have been granted site access, will negotiate the terms and conditions of the contract or agreement. If the participant or applicant is providing 25% or more of the cleanup cost, or the site will reach a funding cap under Section 376.3072(2)(a)3., or (2)(d)2.c., or d., F.S., then the participant or applicant may provide a recommendation to the Department regarding the assignment of an existing agency term contractor procured and retained pursuant to Rule 62-772.400, F.A.C. If a participant or applicant has recommended an agency term contractor and the Department plans to reject the recommendation, the Department shall provide its reasons in writing to the participant or applicant. Such rejection can be based upon the agency term contractor’s performance review pursuant to subsection 62-772.300(6), F.A.C., the status of the contractor’s qualifications pursuant to Rule 62‑772.300, F.A.C., or whether the contractor is in compliance with the terms of its agency term contract. If the participant or applicant is providing less than 25% of the cleanup cost, the Department will follow subsections 62-772.400(3) through (5), F.A.C., for contractor assignment.
(3) No change.
(4) Sites for which a participant or a qualified applicant have submitted a written request to enter into a conditional closure agreement and are negotiating with the Department in accordance with this subsection, shall not be subject to contractor assignment pursuant to subsections 62-772.400(3), (4) and (5), F.A.C., during the review and negotiation period, and while the participant or qualified applicant complies with the agreement once effective. The Department reserves the right to terminate negotiations if the participant or qualified applicant does not respond to requests for additional supporting documentation within 30 days of that person’s receipt of such a written request, if the Department and its contractors have been denied site access, or if a conditional closure agreement is not effective within 60 days of the date such a written agreement is sent to the participant or qualified applicant for execution. This provision does not change the requirement for cleanup funding based on the site priority ranking established pursuant to Section 376.3071(5)(a), F.S., except as otherwise provided for advanced cleanup sites under Section 376.30713, F.S.
(5) No change.
Rulemaking Authority 287.0595, 376.303, 376.3071 FS. Law Implemented 287.0595, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.3071(12)(b), 376.3071(13)(c), 376.30713, 376.30713(3)(a), 376.30714, 376.30714(4), 376.30715, 376.30716, 376.3072 FS. History–New 1-16-14, Amended 4-6-16,         .
62-772.600 Contract Terms and Conditions.
(1) through (4) No change.
(5) The Department will include the provisions in Section 376.3071, F.S., as applicable.
Rulemaking Authority 287.0595, 376.303, 376.3071 FS. Law Implemented 287.0595, 376.30, 376.301, 376.303, 376.305, 376.3071, 376.30711, 376.30713, 376.30714, 376.30715, 376.30716, 376.3072 FS. History–New 1-16-14, Amended        .
NAME OF PERSON ORIGINATING PROPOSED RULE: Billy Hessman, Program Administrator, Petroleum Restoration Program

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Alexis Lambert, Secretary

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: January 26, 2026

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: November 21, 2025
