Notice of Proposed Rule

DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES
Division of Food Safety
RULE NOS.:
RULE TITLES: 
5K-4.002
Adoption of Federal Regulations and Other Standards

5K-4.0050
Special Process Approvals

5K-4.023
Packaged Ice, Ice Vending Machines, and Water Vending Machines

PURPOSE AND EFFECT: The rulemaking amends Rules 5K-4.002, 5K-4.0050, and 5K-4.023, F.A.C., to adopt by reference the current U.S. Food and Drug Administration (FDA) Food Code and to align with the current federal model. The rulemaking also makes clear that testing requirements after a positive or violative test apply to packaged ice in addition to vended water and vended ice.

SUMMARY: The rulemaking updates the U.S. Food and Drug Administration (FDA) Food Code, which is the national standard and model code for food safety regulation, to the most recent edition and clarifies that testing requirements after a positive or violative test apply to packaged ice in addition to vended water and vended ice.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Agency’s economic analysis indicates that adverse impacts or potential regulatory costs associated with the proposed rule revisions do not exceed any of the criteria established in Section 120.541(2)(a), Florida Statutes.

The amended rule will adopt by reference the 2022 U.S. Food and Drug Administration (FDA) Food Code, but the Department does not anticipate any costs associated with the implementation of this change. Additionally, no interested party submitted additional information regarding the economic impact.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 500.09, 500.12, (1)(f), 500.12(5)(d), 500.12(6), 500.459, 570.07(23), (24) F.S.

LAW IMPLEMENTED: 500.02, 500.03, 500.032, 500.04, 500.09, 500.10, 500.11, 500.12, 500.121, 500.13, 500.147, 500.166, 500.169, 500.172, 500.459, 500.511, 570.07(2), (6), (9), (16), (18), (24), 570.0725, F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Isaiah Hunt, at Isaiah.Hunt@fdacs.gov, 3125 Conner Blvd., Tallahassee, Florida 32399, (850)245-5582.

THE FULL TEXT OF THE PROPOSED RULE IS:

5K-4.002 Adoption of Federal Regulations and Other Standards.
(1) through (3) No change.
(4) Food Code – Provisions Adopted and Exclusions. The following materials are hereby incorporated and adopted as rules under the Florida Food Act, Chapter 500, F.S. Copies of all referenced materials documents are available for examination at the Florida Department of Agriculture and Consumer Services, Division of Food Safety, Bureau of Food Inspection, 3125 Conner Boulevard, Suite H, Tallahassee, Florida 32399-1650 or online as indicated.
(a) Chapters 1-7, Subpart 8-101, Subpart 8-103, Section 8-201.13, Section 8-201.14, Section 8-202.10 of the “2022 2017 Food Code,” (hereafter known as the Food Code), “Annexes 3 – 7 of the 2017 Food Code,” published by the U.S. Public Health Service of the U.S. Department of Health and Human Services. Interested persons may obtain copies of these materials online at http://flrules.org/Gateway/reference.asp?No=Ref-19161 http://www.flrules.org/Gateway/reference.asp?No=Ref-11767.
(b) The following provisions of the Food Code are not adopted by reference and therefore are specifically excluded from rule:
1. through 3. No change.
4. 3-203.11(D) 3-203.11(C); and,
5. through 7. No change
Rulemaking Authority 500.09, 500.12(1)(f), 500.12(5)(d), 500.12(6), 500.459, 570.07(23), (24) FS. Law Implemented 500.02, 500.03, 500.032, 500.04, 500.09, 500.10, 500.11, 500.12, 500.121, 500.13, 500.147, 500.166, 500.169, 500.172, 500.459, 570.07(2), (6), (9), (16), (18), (24), 570.0725 FS. History–New 3-1-72, Amended 12-31-74, 1-18-83, 6-17-85, Formerly 5E-6.02, Amended 7-25-88, 4-13-92, Formerly 5E-6.002, Amended 8-8-95, 9-9-96, 12-10-96, 4-10-97, 9-8-97, 11-15-99, 2-5-04, 3-1-09, 2-25-15, 1-16-17, 10-31-17, 3-16-20,          .

5K-4.0050 Special Process Approvals.
(1) A Retail Food Establishment shall obtain a special process approval from the Department before the following:
(a) through (c) No change.
(d) Packaging TCS foods using a reduced oxygen packaging method except where the growth of toxin formation by Clostridium botulinum and the growth of Listeria monocytogenes are controlled as specified under 3-502.12 of the FDA Food Code, as incorporated by reference in Rule 5K-4.002, F.A.C.;
(e) through (h) No change.
(2) The Department shall not issue a special process approval until the Department receives from the Retail Food Establishment the following:
(a) through (c) No change
(d) A Hazard Analysis and Critical Control Point (HACCP) plan if required as specified under Sections 3-401.11(D)(4), 3-502.11, or 4-204.110(B) of the 2017 FDA Food Code, as incorporated by reference in Rule 5K-4.002, F.A.C., that includes the information specified under 8-201.14 as it is relevant to the special process approval requested.
(e) No change. 
(3) If a special process approval application is granted by the Department, or a HACCP plan is otherwise required as specified under 8-201.13 of the FDA Food Code, as incorporated by reference in Rule 5K-4.002, F.A.C., the Food Establishment shall:
(a) No change.
(b) Maintain and provide to the Department upon request, records specified under 8-201.14 (D) of the FDA Food Code, as incorporated by reference in Rule 5K-4.002, F.A.C., that demonstrate that the following are routinely employed;
1. through 4. No change.
(c) through (e) No change.
Rulemaking Authority 500.09, 570.07(23) FS. Law Implemented 500.09, 500.10, 500.11, 500.13, 500.169 FS. History–New 3-16-20,       .

5K-4.023 Packaged Ice, Ice Vending Machines, and Water Vending Machines.
(1) through (3) No change.
(4) Operating Requirements. 
(a) No change.
(b) Water vending machines and ice vending machines shall comply with the following:
1. No change
2. Have chemically treated towelettes for handwashing available and accessible when a sink is not available when needed, as required by Section 5-203.11(c) of the FDA Food Code as incorporated by reference in subsection 5K-4.002(4), F.A.C.
3. through 7. No change.
(5) through (7) No change.
(8) Finished Product Quality.
(a) through (b) No change.
(c) Any packaged ice, vended water or vended ice sample that tests positive for total coliforms shall be considered unsatisfactory. If any sample collected from a machine is determined to be unsatisfactory by an Approved Laboratory, the machine shall be cleaned, sanitized, and resampled by the operator immediately. Prior to resuming operation, the machine shall be taken out of service until the source of contamination has been located and corrected. When the finished product samples exceed the standards outlined in this rule, samples shall be taken and submitted to an Approved Laboratory, on a weekly basis, until two (2) consecutive samples testing negative for total coliforms are obtained. Copies of weekly sample analyses shall be submitted to the Department upon receipt online at Foodpermitwatertesting@FDACS.gov FoodInsp@FDACS.gov.
(d) For packaged ice plants, water vending machines and ice vending machines, when three consecutive quarterly samples are each found to contain zero coliform colonies per 100 milliliters of the finished product, microbiological sampling intervals shall be extended to a period not exceeding six months. Should a subsequent six-month sample test positive for total coliform, the required sampling frequency shall revert to the quarterly frequency until three consecutive samples again test negative for total coliform bacteria. 
(e) through (f) No change.
(9) through (12) No change.
(13) Commissaries
(a) No change.
(b) Each Ice vending machine shall be cleaned in accordance with report to a Commissary at a frequency specified in Ch. 4-602 of the 2017 FDA Food Code as adopted in Rule 5K-4.002, F.A.C., to clean utensils, and equipment, or dispose of liquid and solid waste.
Rulemaking Authority 500.09, 500.12, 570.07(23) FS. Law Implemented 500.147, 500.459, 500.511 FS. History–New 1-19-95, Formerly 5E-6.023, Amended 8-8-95, 3-16-20,        .
NAME OF PERSON ORIGINATING PROPOSED RULE: Dr. Matthew Curran, Director, Division of Food Safety

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Commissioner of Agriculture Wilton Simpson

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: February 13, 2026

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: February 16, 2026
