Notice of Proposed Rule

FLORIDA COMMISSION ON OFFENDER REVIEW
RULE NO.:
RULE TITLE: 
23-21.022
Revocation of Parole; Preliminary Hearings; Final Hearings

PURPOSE AND EFFECT: The purpose is to change the time period covering the entry of a judicial order of incompetency related to the requirement of appointment of counsel, to the conditions upon which a release on recognizance may be granted, to the process for withdrawal of a waiver of final hearing, and to the process for postponement and continuance of a final hearing to make the rule consistent with current usage and practice and to promote readability. The effect will be to make the rule consistent with current usage and practice and to promote readability.

SUMMARY: To make the rule consistent with current usage and practice and to promote readability.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The agency conducted an economic review of the revisions to the rule and determined that the impact or regulatory cost, if any, will not exceed any review of the revisions to the rule and determined that the impact or regulatory cost, if any, will not exceed any one of the economic analysis criteria in a SERC as set forth in s. 120.541(2)(a), FS.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.

RULEMAKING AUTHORITY: 947.07, 947.20 F.S.
LAW IMPLEMENTED: 947.23 F.S.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Rana Wallace, General Counsel, Commission on Offender Review, 4070 Esplanade Way, Tallahassee, Florida 32399; (850)488-4460; ranawallace@fcor.state.fl.us.

THE FULL TEXT OF THE PROPOSED RULE IS:

23-21.022 Revocation of Parole; Preliminary Hearings; Final Hearings.
(1) Preliminary Hearing. Within 30 days of service of the Commission’s warrant in this sState, a parolee an alleged parole violator will be provided a preliminary hearing. The purpose of the preliminary hearing is to determine if there is probable cause that a violation of parole has occurred.
(2) Prior to the preliminary hearing, an interview with the parolee shall alleged violator will be held at which time an explanation of all rights and procedures shall will be provided afforded. The interview and preliminary hearing may can be held by a Commission representative, such as a Commission investigator, provided such representative is neutral and detached.
(3) No change.
(4) For the preliminary hearing, the parolee shall be afforded the following rights:
(a) The opportunity to be present at the preliminary hearing and to present evidence in his or her the parolee’s own behalf, including the securing of witnesses and evidence by subpoena or subpoena duces tecum.
(b) No change.
(c) The opportunity to confront and cross-examine adverse witnesses who may give adverse testimony.
(d) The opportunity to be represented by counsel, either retained or appointed, provided any by the parolee’s own initiative or by appointed counsel should the parolee qualify for such appointment is made consistent with as set forth in the guidelines set forth enunciated in Gagnon v. Scarpelli, 411 U.S. 778 (1973). 
(5) Waiver of Preliminary Hearing.
(a) A parolee serving a state sentence within this state the State of Florida may waive his or her preliminary hearing after being advised of his or her rights and an explanation of the consequences of a waiver. The waiver shall be in writing and shall be executed before a cCommissioner or a duly authorized representative of the Commission representative. The parolee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by Commission or Department staff, Department of Corrections staff, or staff of the correctional facility where the parolee is housed, and must be postmarked within 14 days after date of the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a preliminary hearing shall be convened after appropriate notice.
(b) A parolee serving a sentence in a jurisdiction outside of this state, including the State of Florida or serving a federal sentence, may submit a written request to waive his or her preliminary hearing in absentia. Upon receipt of the written waiver request, the Commission may can elect to either proceed with the preliminary hearing or wait until the parolee has completed his or her sentence in the other jurisdiction and is returned to this state Florida. The parolee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by Commission staff, Department of Corrections staff, or staff of the correctional facility where the parolee is housed, and must be postmarked within 14 days after date of the the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a preliminary hearing shall be convened after notice.
(6) The parolee may request postponement of the preliminary hearing, until the resolution of such time as any pending criminal charges that are listed on the Commission’s warrant or notice of hearing have been resolved. The granting of a postponement on behalf of the parolee shall waive all time constraints and shall postpone disposition of all violations until notification is received by the Commission that the pending criminal charges have been resolved or the parolee elects to proceed with or waive the preliminary hearing.
(7) The parolee may request that the preliminary hearing be continued upon showing of good cause. The request for continuance shall be submitted to the Commission representative person conducting the hearing in writing prior to convening the hearing and, provided that the reason(s) reasons for the request shall be are outlined with specificity. The granting of a continuance on behalf of the parolee shall waive all time constraints. If a preliminary hearing has been convened, such may be continued on the motion of the parolee, the Commission, or a duly authorized representative of the Commission representative, provided the record reflects a good cause for such continuance.
(8) If there is a judicial order of incompetency, a written psychiatric or psychological determination of incompetency, or a commitment to a mental institution in the 90 days prior to the violation or in the period between the violation and the commencement of the hearing then an attorney shall be appointed. Once an attorney is appointed for questions of competency or if a previously appointed or retained appointed/retained attorney raises competency issues, then evidence of mental competency or incompetency competency/incompetency shall be gathered and forwarded to the Commission for review. Once received by the Commission, the case shall be docketed. At the Commission meeting, the Commission may either order that the violation process proceed, that the violation process be placed in abeyance, or such other order that it considers proper.
(9) At least 7 days prior to the preliminary hearing, the parolee shall be informed in writing of the date, time, and location of the hearing. The parolee shall also be informed in this notice of the charges which are to be considered at the hearing. and Tthe notice shall contain all rights enumerated herein regarding the hearing as heretofore stated.
(10) The Commission representative who is responsible for holding the preliminary hearing shall have the authority to administer oaths to all witnesses, be. The Commission representative is responsible for the conduct of the hearing and the, evaluation of evidence presented, and shall make findings based on such evidence as to with respect to the issue of probable cause. Following all testimony, Tthe Commission representative representatives shall announce, verbally, the findings regarding probable cause issues and shall promptly provide a written statement of the findings to the parolee within 30 days following the hearing.
(11) Following the preliminary hearing, the Commission representative shall prepare a written summary of the hearing. The written summary shall, which will include recommendations for further Commission action, any mitigating circumstances presented at the hearing, and a statement on realistic alternatives to further incarceration, if any, and shall be transmitted to the Commission within 10 business days of the hearing. The written summary shall also contain any mitigating circumstances which are brought to light as a result of the proceeding and a statement on realistic alternatives to further incarceration, if any.
(12) Upon receipt of the preliminary hearing summary, if no probable cause is found, the Commission shall order review same and make a further decision with respect to possible restoration to parole or discharge from further supervision or enter such other order as it considers proper or the return of the parolee for a final revocation hearing. If probable cause is found, the Commission shall order a parolee returned for final hearing.
(13) Any parolee who has been arrested pursuant to a Commission warrant may request and shall be provided a hearing on the matter of release on recognizance as to regarding the Commission warrant. Such hearing may be held by a Commission representative, who shall provide the Commission with a written report regarding the hearing, after which the Commission shall make a decision and inform the parolee. Any release on recognizance is conditioned upon the parolee’s written agreement to appear at any hearing(s) noticed by the Commission. A cCommissioner is authorized to order a parolee released on his or her recognizance, conditioned upon. However, the parolee signing must sign a written statement agreeing:
(a) No change.
(b) No change.
(c) To abide by any special conditions imposed at the time of release on recognizance; and,
(d) That his or her release on recognizance is subject to review and approval by the Commission or the cCommissioner who executed the warrant, or the Chair in his or her absence; and.
(e) To appear at any hearing(s) noticed by the Commission.
(14) If the Commission orders decides to conduct a final revocation hearing, the Commission or a Commission representative may request the immediate transfer of the parolee alleged violator to an appropriate Department facility. The final revocation hearing shall be noticed and convened within 60 days of receipt of written notification from the Department of the return of the parolee alleged violator to the custody of the Department. If the parolee alleged violator is already in the custody of the Department from another jurisdiction, or has been released on recognizance, or the Commission has elected not to have the parolee violator transferred to the Department, the final revocation hearing shall be noticed and convened within 60 days of the preliminary hearing, or the waiver of that hearing.
(15) Final Hearing. The final hearing may be held by a Commission representative, such as a Commission investigator, provided such representative is neutral and detached. The parolee shall be informed, in writing, at least 14 days prior to the final revocation hearing of the date, time, and location of such hearing. The notice of the hearing shall contain the charges of violation and shall contain a list of the following rights the parolee shall be afforded for such hearing as follows:
(a) The opportunity to be present for the final revocation hearing.
(b) through (d) No change.
(e) The opportunity to be represented by counsel, either retained or appointed, provided that such appointment is made consistent with the guidelines set forth in of the United States Supreme Court case of Gagnon v. Scarpelli, 411 U.S. 778 (1973).
(16) Waiver of Final Hearing.
(a) A parolee serving a state sentence within this state the State of Florida may waive his or her final hearing after being advised of his or her rights and an explanation of the consequences of a waiver. The waiver shall be in writing and shall be executed before a cCommissioner or a duly authorized representative of the Commission representative. Prior to the commencement of the final hearing, tThe parolee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by a notary public Commission staff or Department staff, Department of Corrections staff, or staff of the correctional facility where the parolee is housed, and must be postmarked within 14 days after date of the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a final revocation hearing shall be convened after appropriate notice from the Department that the parolee has been returned to the custody of the Department from another jurisdiction.
(b) A parolee serving a sentence in a jurisdiction outside of this state, including the State of Florida or serving a federal sentence, may submit a written request to waive his or her final hearing in absentia and have the Commission proceed with the disposition of the revocation. Upon receipt of the written waiver request, the Commission may can elect to either proceed with the revocation or wait to make a final decision as to the revocation until the parolee has completed his or her sentence in the other jurisdiction and is returned to this state Florida. Prior to the commencement of the final hearing, tThe parolee may withdraw the waiver by submitting a written request which waives all time constraints. The waiver withdrawal request must be witnessed by a notary public Commission staff, Department of Corrections staff, or staff of the correctional facility where the parolee is housed, and must be postmarked within 14 days after date of the the execution of the waiver. Upon receipt of a timely waiver withdrawal request, a revocation hearing shall be convened after appropriate notice.
(17) The parolee may request postponement of the final hearing until the resolution of any pending criminal charges listed on the Commission’s warrant or notice of hearing. The granting of postponement shall waive all time constraints and shall postpone disposition of all violations until notification is received by the Commission that the pending charges have been resolved or the parolee elects to proceed with or waive the final hearing.
(18)(17) The parolee may is entitled to request the that his final revocation hearing be postponed or continued, upon a showing of good cause. The request for postponement or continuance shall may be submitted to the Commission representative Investigator or Commission, in writing, prior to the convening of the hearing and, provided that the reasons for the request shall be are outlined with specificity. The granting of a continuance on behalf of the parolee shall waive all time constraints. If In the event that the final hearing has been convened, such may be postponed or continued on the motion of the parolee, the Commission, or the Commission representative beyond 60 days provided the record reflects good cause for such continuance.
(19)(18) The final revocation hearing is a two-part hearing with the first part requiring a emphasis being placed on the factual determination as to whether or not a violation(s) has violations have occurred. The second part requires a of the final revocation hearing is the determination of whether or not the parole should be revoked. In reaching such a determination on whether parole should be revoked, the Commission shall consider all mitigating circumstances which were made known at the time of the hearing and shall consider alternatives other than reincarceration prior to making a final determination.
(20)(19) At the During the course of a final revocation hearing, the parolee has a right to speak and present argument arguments on his or her his/her behalf. The Commission representative person or persons conducting the hearing may elect to rule on legal matters during the course of the hearing or may elect to withhold ruling pending consultation with Commission counsel or other individual staff members. If the Commission representative person conducting the hearing elects not to address legal arguments of counsel or the parolee during the course of the hearing, the Commission representative shall so state on the record such be made known to the interested parties. In the event a decision is made during the course of the final revocation hearing, such decision shall be reflected in the record, and then reviewed by the Commission. Pursuant to the United States Supreme Court’s decision in Pennsylvania Board of Probation & Parole v. Scott, 524 U.S. 357 (1998), the Commission may consider evidence that has been excluded in a criminal proceeding as the result of the application of the federal exclusionary rule.
(21)(20) Subpoenas and subpoenas duces tecum for the parolee and on behalf of the Commission State shall be issued by any one or more commissioners or the Commission or a Commission the Commission’s duly authorized representative on behalf of the State or the parolee for both the preliminary and final revocation hearings. The Commission, a cCommissioner, or a Commission duly authorized representative of the Commission may decline to issue a requested subpoena when it finds the testimony or evidence would a request to subpoena a witness whose testimony is found to be cumulative, irrelevant, or nonprobative. The party requesting the subpoenas shall furnish to the Commission, a Commissioner or a duly authorized representative of the Commission representative the names and addresses of his or her proposed witnesses at least 14 days prior to the hearing date.
(22)(21) At both the preliminary and final revocation hearing, the parolee accused violator may waive representation by counsel an attorney, provided the waiver is reflected clearly in writing or in the record of the proceeding. The parolee may retain counsel to represent him or her at both the preliminary and final hearing. If Should the accused desire, retained counsel may represent the parolee at both hearings. In the event the parolee indicates he or she wants desires counsel but and has not retained counsel such, the following procedure shall apply:
(a) Inquiry shall be made of the parolee’s ability to retain private counsel. The Commission representative shall reach aA conclusion shall be reached by the person or persons responsible for conducting the hearing as to the parolee’s ability to retain counsel and time shall be permitted for the parolee to secure such if an affirmative conclusion is reached.
(b) If the Commission representative determines it is concluded that the parolee is unable to retain secure retained counsel by reason of indigency or otherwise other valid reasons, the then Commission representative shall proceed to determine if the parolee is eligible for appointed counsel pursuant to the guidelines of Gagnon v. Scarpelli, 411 U.S. 778 (1973) at 790. If a request for counsel is denied, the grounds for denial shall be stated succinctly in the record. Gagnon, supra, at 790-791.
(23)(22) The Commission representative person or persons conducting the hearing may elect to receive information following the final revocation hearing provided the parolee agrees to the receipt of such information outside of the context of the hearing and that such agreement is reflected clearly in the record.
(24)(23) Based on evidence presented at the hearing, the Commission representative person or persons conducting the hearing shall make a written summary of findings of fact regarding the alleged violations, and provide the written summary report that to the Commission within 10 business days of the hearing. Within 45 days following the final hearing, tThe Commission may enter an order revoking the parole, reinstating the parolee to supervision, or enter such other order as is proper deemed appropriate by the Commission. When, based on the findings of the person or persons conducting the hearing, the Commission finds that the parolee has committed a violation(s) one or more violations, the Commission may elect to order the parolee returned to supervision with a new term not to exceed statutorily prescribed limits and may elect to establish new conditions of the parole provided the parolee agrees to each term and condition. If the Commission revokes parole, the order entered shall contain the evidence relied upon and the reason(s) for the revocation. Unless notification is waived by the parolee, the Commission shall notify the parolee and any attorney representing the parolee at the final hearing of the Commission’s final decision within 30 days following the Commission decision on the final hearing. In any event, the Commission shall make a decision in an open meeting within 45 days following the revocation hearing. Prompt notification of the decision shall be provided to the parolee and his defense attorney, unless such notification is waived by the parolee. If the decision of the Commission is to revoke, the order entered shall contain the evidence relied upon and the reasons for the revocation.
(25)(24) Upon a finding that the parolee did commit one or more violations, the Commission may order the parolee placed in a community control program. Placement on in community control shall be utilized by the Commission, in its judgment, for parolees parole violators who are not suitable for restoration to standard supervision and would otherwise, therefore, be revoked if not for the alternative of community control placement. When ordering such placement on in community control, the Commission shall specify:
(a) The proven violation(s) violation or violations;
(b) The term of community control which may exceed the original term of parole but not exceed statutorily prescribed limits and which. This term may be reduced by subsequent order of the Commission;
(c) No change.
(d) Standard community control conditions shall be ordered as set forth in s. 948.01, F.S. to be applicable;
(e) Special community control conditions may be ordered based upon evaluation of the record individual case study of the parolee; and,
(f) Additional parole or release conditions, if any, in the event the community control term is less than the resulting parole or release term.
(26)(25) Release on Own Recognizance:
(a) A At a scheduled final revocation hearing, a cCommissioner may release on recognizance a parolee can place an alleged parole violator on ROR when the final hearing is postponed or continued.
(b) At During the final revocation hearing, a cCommissioner may release on recognizance a place the parolee charged with violation on ROR when:
1. The parolee was released on recognizance ROR prior to the convening of the final revocation hearing;.
2. Insufficient evidence is produced to sustain any violation of parole; or. 
3. Upon finding that the parolee did violate one or more conditions of parole, the Commission representative the hearing officer announces his or her intention to recommend action other than revocation of parole. 
(c) Subsequent to the final revocation hearing in which there was a finding that the parolee did violate one or more conditions of parole, the Commission representative may hearing officer can recommend the parolee parole violator be released on recognizance placed on ROR upon receipt of relevant pertinent favorable information. Violations of the conditions of release can cause an order to revoke the release on recognizance ROR to be executed by a cCommissioner when reliable information is received of such violation of release on recognizance. Such order shall be sufficient to cause the arrest and return of the parolee to custody.
(27)(26) Violation of the conditions of parole for grounds other than for a new conviction: A parolee An inmate who is found guilty of for a violation of the conditions of his parole on grounds other than for the commission of a new felony or misdemeanor offense may be reinstated to parole, discharged from parole, or revoked. The following information shall should be considered in making that determination:
(a) No change.
(b) No change.
(c) The parolee’s behavior demonstrates the inability or unwillingness of the parolee to conform to minimum parole restraints so as to prevent successful completion of the cCourt imposed sentence outside of actual confinement. Any parole violation leading to revocation is a basis for a determination the manifestation that the parolee’s record during confinement was not NOT good. These inmates will be scheduled for interview to determine whether or not they are eligible for consideration for parole within 6 months of the revocation.
(28)(27) If Should the Commission revokes decide to revoke the parole, the parolee shall be entitled to all credit for time spent in custody prior to the revocation hearing for all charges that appear on the Commission’s warrant or and/or notice of hearing. Time spent in other jurisdictions as a result of intervening sentences shall be considered by the Commission. The Commission shall consider the credit for time served on parole in each case. The actual award of such credit is discretionary with the Commission. Credit for time served on parole shall be reflected in the Commission’s order.
(28) If the Commission’s decision is to revoke the parole, the parolee shall be scheduled for an interview by a Commission representative within six months from the date the Commission’s order revoking parole. The purpose of this interview shall be to formulate a recommendation to the Commission for the setting of a presumptive parole release date consistent with appropriate statutory requirements and Commission policies and practices as reflected in these rules. Should the parolee have received a prison commitment a presumptive parole release date shall be established according to appropriate statutory requirements and Commission practices and policies as reflected in these rules regarding newly sentenced inmates.
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