Notice of Declaratory Statement

DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
Division of Florida Condominiums, Timeshares and Mobile Homes
NOTICE IS HEREBY GIVEN that Division of Florida Condominiums, Timeshares, and Mobile Homes, Department of Business and Professional Regulation, State of Florida has received the petition for declaratory statement from Royal Palms Village, LLC.: Frederick Osier. The petition seeks the agency's opinion as to the applicability of Section 723.037, Florida Statutes as it applies to the petitioner.

The Petitioner requests a declaratory statement clarifying the following: (1) The Jurisdictional Boundary Question: If the Division maintains it fundamentally lacks jurisdiction to determine the legal validity, enforceability, or scope of private contracts under Chapter 723, does the Division possess the statutory authority to abruptly terminate and withdraw a previously approved, active statutory mediation proceeding based solely upon a private rental agreement submitted by a park owner’s counsel? 2) The Procedural Due Process Question: When a park owner challenges a Division-approved mediation by asserting a contractual waiver, does the Division violate the basic due process rights of homeowners by acting upon the challenge and withdrawing mediation without providing the petitioning homeowners notice of the challenge or an opportunity to respond? 3) The Statutory Non-Waiver Conflict: Pursuant to section 723.032(2), Florida Statutes, any rental agreement provision that attempts to waive or preclude the rights, remedies, or requirements of Chapter 723 is explicitly “void and unenforceable.” Does the Division recognize a private agreement containing an express waiver of statutory mediation and civil action as facially valid under section 723.031(1) and section 723.032(2)? If not, on what legal basis may such a provision be utilized by the Division to deny access to the administrative mediation framework guaranteed by section 723.037?4) Agency Consistency and Precedent: On April 12, 2017, the Division issued a formal written determination stating “it is also the division’s position that a contract cannot waive a right provided for in the Mobile Home Act. Therefore, if homeowners properly petition for mediation in the future, the division will process that request without regard to the contract in question.” By subsequently reversing this position in January 2018 and withdrawing mediation based upon the very contract it vowed to disregard, did the Division engage in an unpromulgated, arbitrary policy shift violating the principles of administrative consistency? 5) The Asymmetry of Document Recognition: The Division has recently maintained that it lacks statutory authority to review, regulate, or enforce the contents of “privately compiled, consolidated, or integrated” prospectus materials distributed to residents, claiming its jurisdiction is strictly limited to officially filed records. If the Division’s jurisdiction is strictly confined to officially filed regulatory documents, and explicitly excludes the evaluation of unfiled, privately generated agreements or correspondence, on what lawful statutory basis did the Division review, evaluate, and defer to a private, unfiled letter from a park owner’s attorney in January 2018 to reverse a prior administrative approval and strip homeowners of their statutory mediation rights? 6) The Disclosure Violation Gap: If a park owner distributes an “integrated prospectus” that alters, omits, or contradicts the officially filed prospectus on record with the State, does the Division’s refusal to investigate mean that a park owner may privately distribute altered versions of state-approved disclosure documents with regulatory impunity? If the officially filed prospectus remains the sole “controlling document for purposes of regulatory compliance,” does the distribution of a non-compliant, unfiled version constitute a facial violation of the Disclosure requirements under section 723.011 and section 723.012, Florida Statutes? 

A copy of the Petition for Declaratory Statement may be obtained by contacting: Division Clerk, Department of Business and Professional Regulation, Division of Florida Condominiums, Timeshares, and Mobile Homes, 2601 Blair Stone Road, Tallahassee, Florida 32399-1030.

Please refer all comments to: Zaynab Salman, Deputy Chief, Department of Business and Professional Regulation, Division of Florida Condominiums, Timeshares, and Mobile Homes, 2601 Blair Stone Road, Tallahassee, Florida 32399-1030. Email: zaynab.salman@myfloridalicense.com.

