Notice of Emergency Rule

DEPARTMENT OF HEALTH
Division of Disease Control
RULE NO.:
RULE TITLE:

64DER26-11
Eligibility and Documentation Requirements

SPECIFIC REASONS FOR FINDING AN IMMEDIATE DANGER TO THE PUBLIC HEALTH, SAFETY OR WELFARE: The Ryan White Grant program is a voluntary federal program that issues grant money to states for HIV/AIDS prevention and treatment. There is no state statute compelling the Department to participate in that grant program nor is there any federal requirement that the Department participate. The Department has, however, applied for the grant as part of the Department’s broad authority to implement programs and policies that provide for the prevention and control of communicable diseases. See § 381.0011, Fla. Stat. Specifically, the Department has broad authority and discretion to determine which programs, if any, to implement (and the contours of those programs) for the prevention and control of human immunodeficiency virus infection and acquired immune deficiency syndrome. See § 381.003, Fla. Stat. 
That authority and discretion have been exercised, in part, by applying for and administering a federal grant program to provide certain medications to low-income individuals with HIV/AIDS. The program, as implemented by the Department prior to March 2026, included, among other things, direct dispense medication and the payment of insurance premiums for full healthcare coverage (not just limited to medication) to certain individuals who qualified under the Department’s program parameters. Health insurance was acquired and provided through the Affordable Care Act (ACA) marketplace exchange. 
The federal government implemented enhanced subsidies in 2021 that helped maintain ACA insurance premiums at a certain level. The federal government ended those enhanced subsidies for ACA insurance premiums in 2025. Since then, ACA insurance costs have significantly increased. Concurrently, the federal government has not increased Ryan White Grant funding to offset the ACA insurance cost increases. 
The Department is allotted a finite sum of money under the Ryan White Grant and a much smaller amount of state dollars is allocated yearly by the legislature for this program. 
The Department does not have sufficient funds through the 2026 calendar year to implement the programs as they currently exist under Chapter 64D-4, Florida Administrative Code, such that it could have to terminate all services to all eligible persons. Approximately 32,000 persons with HIV/AIDS could lose access to some or all medications as a result. 
In response, the Department initiated rulemaking to amend its rules and also adopted Emergency Rules 64DER26-1, 64DER26-2, and 64DER26-3 which were superseded by Emergency Rules 64DER26-4, 64DER26-5, and 64DER26-6 (Emergency Rules), after concluding that the exhausting of funds would create an immediate danger to the public health, safety, or welfare because without any continued medication, the viral loads in 32,000 infected persons could elevate and could facilitate transmission of HIV within the state. Accordingly, the Department attempted by emergency rules to mitigate that situation and ensure the greatest number of people could receive some direct dispense medication within the constraints of available funding, which is the baseline federal requirement under the grant. 
Following the Department’s adoption of the Emergency Rules, the legislature passed House Bill 697 (the Bill) during the 2026 regular session, which was signed into law by Governor Ron DeSantis on March 24, 2026, and codified at Chapter 2026-4, Laws of Florida. 
Section 3 of the Bill addressed the funding shortages noted above and appropriated to the Department $30,901,933 to implement ADAP as specified in the Bill through June 30, 2026. The Bill also commanded the Department to adopt emergency rules to implement ADAP in accordance with that section. Consequently, the Department adopted Emergency Rules 64DER26-7, 64DER26-8, and 64DER26-9. Pursuant to section 3, paragraph (5) of the Bill, those rules expire on June 30, 2026.

During a special session in May 2026, the legislature passed the General Appropriations Act contained in House Bill HB5001E (the GAA). Governor Ron DeSantis signed the GAA on June 29, 2026. Section 101 of the GAA addresses funding shortages noted above and appropriates to the Department $75,000,000 to implement ADAP through June 30, 2027. Additionally, the GAA requires that for purposes of ADAP eligibility, “low-income” means household income at or below 400 percent of the federal poverty level. It further requires that ADAP services may be provided through distribution of medication directly to up to 21,000 eligible individuals and also for payment assistance with co-payments and deductibles. It does not provide for the purchase of general health insurance. 
In the absence of the proposed emergency rule, on July 1, 2026, the program will revert to operating under the existing Rule 64D-4.003, Florida Administrative Code (effective October 12, 2022). That rule does not conform to the GAA and would result in expenditures that are not authorized by the GAA, including payment of health insurance premiums that would deplete appropriated money before June 30, 2027. As explained in detail above, that creates an immediate danger to the public health, safety, or welfare.

REASON FOR CONCLUDING THAT THE PROCEDURE IS FAIR UNDER THE CIRCUMSTANCES: The program parameters are set by existing rules that do not conform with the GAA, which was signed by the Governor just three days before this notice. Additionally, the federal enhanced subsidies for ACA insurance ended in December 2025 without replacement by the federal government or by the Florida Legislature. The Department must implement the GAA through the adoption of emergency rules for the reasons described above, while it conducts regular rulemaking to amend Chapter 64D-4, Florida Administrative Code, to comply with law and avoid adverse public health consequences The Department has initiated non-emergency rulemaking procedures to ensure public participation in the rulemaking process.

SUMMARY: These updates will clarify eligibility and documentation requirements for individuals who wish to apply for assistance from HIV/AIDS Patient Care Programs and the HOPWA Program and includes updates to the application. It will also provide that an individual may confirm eligibility up to 45 days prior to expiration of their Notice to Eligibility to avoid a lapse in eligibility.

THE PERSON TO BE CONTACTED REGARDING THE EMERGENCY RULE IS: Peyton Pavlik at Peyton.Pavlik@flhealth.gov or (850)245-4421.

THE FULL TEXT OF THE EMERGENCY RULE IS:

64DER26-11 (64D-4.003) Eligibility and Documentation Requirements. 
Only an individual seeking assistance, or their court-appointed representative, legal representative, or legal guardian seeking assistance on their behalf, may apply for services. Program enrollment and services are subject to available funding. An applicant for HIV/AIDS Ppatient Ccare and/or HOPWA Pprograms is eligible to be linked to services based on a preliminary positive HIV test result from a test approved by the Food and Drug Administration to determine the presence of HIV infection. For this rule, linkage to service is defined as referring the applicant to eligibility determination and counseling services and the scheduling of medical appointments. To be considered eligible for receive services from an HIV/AIDS Ppatient Ccare and/or HOPWA Pprogram an applicant:
(1) No change
(2) Must be living in Florida which may be documented by providing one of the following: current state or local Florida photo identification; utility bill, with name and street address; housing, rental or mortgage agreement in client’s name; recent school records; bank statement, with name and street address; letter from person with whom the applicant client resides; property tax receipt or W-2 form for previous year; unemployment document with street address; current voter registration card; official correspondence, postmarked in last 3 months; prison records, if recently released; current documentation from the Florida Medicaid Managed Information System (FLMMIS) or the Medical Eligibility Verification System (MEVSNET) showing that the applicant client is currently receiving Medicaid or assistance from the Supplemental Nutritional Assistance Program (SNAP), formally known as food stamps; Florida Department of Corrections offender search website photo print out; or a Declaration of Domicile, as per section 222.17, F.S. If homeless: a statement from the shelter in which the applicant client resides or visits; physical observation of location of residence by eligibility staff; a written statement from the applicant client describing living circumstances may be used, signed and dated by the applicant client. Eligibility staff may provide assistance with writing the statement; or a statement from a social service agency attesting to the homeless status of the applicant client.
(3) No change 
(4) Must have low-income, which must be verified through the provision of W2s, tax returns, pay stubs, documentation of unemployment, or Medicaid award documentation.
(5) Must submit a completed and signed Application to Receive Allowable Services for HIV/AIDS Patient Care Programs, DH8028-DCHP-02/2026 (eff. 02/2026) DH 150-884 (08/2014), which is incorporated by reference and available at https://www.floridahealth.gov/wp-content/uploads/2026/02/DH8028-DCHP-02.2026__ER-application.pdf http://www.flrules.org/Gateway/reference.asp?No=Ref-06962, be willing to cooperate with eligibility staff during the eligibility process, and comply with the Rights and Responsibilities stated in the application.
(6) Must have their eligibility confirmed every 366 days or at shorter intervals if the individual’s client’s income or other factors change. To avoid a lapse in eligibility, individuals may confirm eligibility up to 45 days before the expiration of their Notice of Eligibility.
The above items can be satisfied by providing a current Notice of Eligibility from a Ryan White Part A program.
Rulemaking Authority 381.0011(2), 381.003(2) FS. Law Implemented 381.0011, 381.003(1)(b) FS. History–New 1-23-07, Amended 10-27-08, 7-4-16, 10-12-22,             .
THIS RULE TAKES EFFECT UPON BEING FILED WITH THE DEPARTMENT OF STATE UNLESS A LATER TIME AND DATE IS SPECIFIED IN THE RULE.

EFFECTIVE DATE: July 1, 2026
