Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
OIR – Insurance Regulation
RULE NO.:
RULE TITLE: 
69O-197.007
Criteria for Independent Professional Examiners

PURPOSE AND EFFECT: To clarify the office’s approach to market conduct examinations and better allow the office to perform orderly and systematic examinations of regulated entities, the office is proposing a new rule under 69O-197. Rule 69O-197.007 provides for additional qualifications for independent examiners that the office selects.

SUMMARY: To clarify the office’s approach to market conduct examinations and better allow the office to perform orderly and systematic examinations of regulated entities, the office is proposing a new rule under 69O-197. Rule 69O-197.007, F.A.C., provides for additional qualifications for independent examiners that the office selects.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this rule will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: Agency personnel familiar with the subject matter of the rules have performed an economic analysis of the rules using the SERC Checklist that shows that the rules are unlikely to have an adverse impact on the State economy in excess of the criteria established in Section 120.541(2)(a), Florida Statutes.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or to provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days after publication of this notice.

RULEMAKING AUTHORITY: 624.308(1), 626.8828, 626.8991, FS
LAW IMPLEMENTED: 626.8828 FS
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Kama Monroe, Office of Insurance Regulation, Kama.Monroe@floir.com, (850)413-4121.

THE TEXT OF THE PROPOSED RULE IS:

69O-197.007 Criteria for Independent Professional Examiners.
(1) Purpose and Scope. This rule implements section 626.8828(2), F.S., by establishing criteria for persons engaged by the Office to conduct pharmacy benefit manager market conduct examinations. This rule applies to all pharmacy benefit manager market conduct examinations initiated under section 626.8828(2), F.S. 
(2) Independent professional examiners must meet the following qualifications: 
(a) An independent certified public accountant must satisfy any of the qualifications under ss. 473.302(4) and 215.97(2)(i), F.S.
(b) An actuary must satisfy any of the criteria established in Rule 69O-138.043 or 69O-170.031, F.A.C.
(c) An investment specialist must demonstrate competency by possessing one of the following combinations of education and experience:
1. The individual has a bachelor’s degree in accounting, finance, or a similar field from an accredited college or university, four years of professional examination or audit experience, and a minimum of two years full-time regulatory work experience in any U.S. jurisdiction; or
2. The individual has a master’s degree from an accredited college or university in accounting, finance, or a similar field, two years of professional examination or audit experience, and a minimum of two years of full-time regulatory work experience in any U.S. jurisdiction.
(d) An informational technology specialist must demonstrate competency by possessing any of the following combinations of education and experience:
1. The individual has a bachelor’s degree from an accredited college or university in information technology or a similar field, four years of professional examination or audit experience, and a minimum of two years of full-time regulatory work experience in any U.S. jurisdiction; or
2. The individual has a master’s degree from an accredited college or university in information technology or a similar field, two years of professional examination or audit experience, and a minimum of two years of full-time regulatory work experience in any U.S. jurisdiction.
(e) A pharmacist must maintain a current, unrestricted license to practice the profession of pharmacy pursuant to ch. 465, F.S.
(f) Persons with experience conducting market conduct examinations in any jurisdiction must have a minimum of four years of professional market conduct examination or audit experience, and have a minimum of two years of full-time regulatory work experience in any United States jurisdiction; or
(g) Persons with pharmacy benefit manager experience must have one year experience working in two or more of the functions outlined in section 626.88(6)(a)-(h), F.S. 
(3) Independent professional examiners must submit a curriculum vitae detailing qualifying experience or credentials to the Office and containing the above information.
(4) Examination Team Criteria.
(a) Definitions. 
1. “Examiner‑in‑charge” means the individual responsible for planning the engagement and directing the fieldwork. 
2. “Participating examiner” means an individual responsible for completing the fieldwork under the direction of the examiner-in-charge.
(b) Examination Team Composition. 
1. Independent professional examiners are required to conduct an examination with at least one examiner-in-charge; and
2. Independent professional examiners must conduct examinations using only those persons authorized by the Office.
3. Independent professional examiners may contract with or employ participating examiners.
(c) Examination Team Experience. 
1. Each examiner-in-charge authorized by the Office must have:
a. completed at least three pharmacy benefit manager market conduct examinations in any United States jurisdiction within the past five years, or
b. three years of experience working in two or more of the functions outlined in section 626.88(6)(a)-(h), F.S., and have three years of full-time regulatory work experience in any jurisdiction.
2. Participating examiners without prior experience conducting pharmacy benefit manager market conduct examinations must complete fieldwork under the supervision of the examiner-in-charge.
(5) Changes to Examination Team Members. If for any reason an existing examination team member must be replaced with a new examination team member, the independent professional examiner must notify the Office in writing and provide the Office with documentation to support the new examination team member’s compliance with all applicable requirements. The new examination team member may not commence billable work until the Office approves the change in writing. 
(6) Grounds for Removal of an Examination Team Member. The Office may remove or require replacement of any examination team member who: 
(a) fails to meet or maintain any applicable qualifications; 
(b) violates confidentiality obligations; 
(c) fails to comply with lawful data requirements; or
(d) fails to notify the Office within ten days upon any change creating or revealing a conflict of interest.
(7) Florida Pharmacy Benefit Manager Training. 
(a) Within two months prior to commencement of any pharmacy benefit manager market conduct examination, each independent professional examiner shall have completed a minimum of four hours of continuing education on Florida pharmacy benefit manager‑related statutes and rules, including sections 626.8825, 626.8827, and 626.8828, F.S., all other laws or rules applicable to pharmacy benefit managers.
(b) If an independent professional examiner has completed one or more pharmacy benefit manager market conduct examinations in Florida, no training is required unless the Office deems it necessary. 
Rulemaking Authority 624.308(1), 626.8828, 626.8991 FS. Law Implemented 626.8828 FS. History – New xx-xx-xx.
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