Notice of Proposed Rule

WATER MANAGEMENT DISTRICTS
Southwest Florida Water Management District
RULE NO.:
RULE TITLE: 
40D-8.041
Minimum Flows

PURPOSE AND EFFECT: The purpose of this rulemaking is to revise minimum flows pursuant to Section 373.042, F.S., for the Upper Peace River, located in Polk and Hardee Counties. The effect of the rule is to support the District’s water supply planning, water use permitting, and environmental resource permitting programs.

SUMMARY: Section 373.042, F.S., requires the District to establish minimum flows and levels for water bodies located within the District’s boundaries. This rulemaking is necessary to revise the established minimum flows for the Upper Peace River. The establishment and periodic evaluation of minimum flows is required by statute to ensure that the minimum hydrologic requirements of the water resources and ecology of the river and surrounding area are maintained. The minimum flows for the Upper Peace River have been developed using previously peer-reviewed, Governing Board-approved methods.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this rule will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The District conducted an economic review of the revisions to the rule and determined that the impact or regulatory cost, if any, of the revisions will not exceed any one of the economic analysis criteria in a SERC as set forth in Section 120.541(2)(a), F.S. The revised minimum level for this river segment is unlikely to constitute an additional significant regulatory constraint on groundwater or surface water withdrawals in the area due to existing resource conditions and regulatory constraints in the basin.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or to provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days after publication of this notice.

RULEMAKING AUTHORITY: 373.044, 373.113, 373.171, F.S.

LAW IMPLEMENTED: 373.036, 373.042, 373.0421, F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Mike Bray, Assistant General Counsel, at (813)422-6509, or by email at mike.bray@swfwmd.state.fl.us.

THE TEXT OF THE PROPOSED RULE IS:
40D-8.041 Minimum Flows. 
(1) through (6) No Change. 
(7) Minimum Flows for the Upper upper Peace River. 
(a) For purposes of this rule, the Upper Peace River in Polk County and Hardee County, Florida, includes the watercourse from the confluence of Lower Saddle Creek and the Peace Creek Drainage Canal near the U.S. Geological Survey (USGS) Peace River at SR 60 at Bartow, FL gage (Gage No. 02294650) to the USGS Peace River at US 17 at Zolfo Springs, FL gage (Gage No. 02295637). Over the last several decades there has been a significant decline in flow in the upper Peace River, especially during the dry season. One of the major contributing factors is the elimination of baseflow as a result of ground water withdrawals that have lowered the potentiometric surface of the upper Floridian aquifer. In addition, surface-water drainage alterations, reduction in surface storage, long-term cyclical declines in rainfall and karst openings in the riverbed have played significant roles in reducing flow in the upper Peace River.
(b) For minimum flows establishment, the Upper Peace River is divided into three segments: The minimum flows are to ensure that the minimum hydrologic requirements of fish and natural systems associated with the river are met and not jeopardized by withdrawals. At this time only Minimum Low Flows are being established. It is anticipated that mid- and high-minimum flows will be established once the controlling factors that affect those flows are better understood.
1. The upper segment, extending from the confluence of Lower Saddle Creek and the Peace Creek Drainage Canal to the USGS Peace River at Fort Meade, FL gage (Gage No. 02294898); 
2. The middle segment, extending from the USGS Peace River at Fort Meade, FL gage (Gage No. 02294898) to the USGS Peace River at Bowling Green, FL gage (Gage No. 02295194); and 
3. The lower segment, extending from the USGS Peace River at Bowling Green, FL gage (Gage No. 02295194) to the USGS Peace River at US 17 at Zolfo Springs, FL gage (Gage No. 02295637). 
(c) Minimum flows for the upper, middle, and lower segments are defined at the following index gages, respectively: The Minimum Low Flows for the upper Peace River are set forth in Table 8-8 below. The Minimum Low Flows are established based on the lowest acceptable flow under the lowest anticipated flow conditions. This is determined by providing for the hydrologic requirements of biological communities associated with the upper Peace River system, as well as considering non-consumptive uses including fishing, wildlife observation, general recreation, aesthetic enjoyment, canoeing and boating. This determination uses professional experience and judgment to identify key habitats and hydrologic requirements for specific biotic assemblages. This approach results in establishing Minimum Low Flows for the upper Peace River based on maintaining the higher of the water elevations needed for fish passage (0.6 feet or 7.2 inches) or the lowest wetted perimeter inflection point (as much stream bed coverage as possible for the least amount of flow) as set forth below. A ninety-five percent annual exceedance occurs when the flow is greater than the Minimum Low Flow at least ninety-five percent of the days, or 350 days, of a calendar year.
1. USGS Peace River at SR 60 at Bartow, FL gage (Gage No. 02294650), 
2. USGS Peace River at Fort Meade, FL gage (Gage No. 02294898), and
3. USGS Peace River at US 17 at Zolfo Springs, FL gage (Gage No. 02295637). 
	Table 8-8 Minimum Flows for the upper Peace River

	Location/Gage:
	Minimum Flow (cubic feet per second):

	Bartow / USGS Bartow River Gage No. 02294650
	Annual 95% exceedance flow of 17 cfs

	Ft. Meade / USGS Ft. Meade River Gage No. 02294898
	Annual 95% exceedance flow of 27 cfs

	Zolfo Springs / USGS Zolfo Springs River Gage No. 02295637
	Annual 95% exceedance flow of 45 cfs


(d) Minimum flows for each segment are block-based and flow-dependent, and were developed using daily average flows at the corresponding index gages - SR 60 at Bartow (Gage No. 02294650), Fort Meade (Gage No. 02294898), and US 17 at Zolfo Springs (Gage No. 02295637) - adjusted for groundwater withdrawals, for the period of record from January 1, 1975, through December 31, 2022, as set forth in Tables 8-XX, 8-YY, and 8-ZZ. Compliance – The Minimum Low Flow is achieved when the measured flow rate is at or above the Minimum Low Flow for three consecutive years. Once the Minimum Low Flow has been achieved for three consecutive years, the Minimum Low Flow is not met when the measured flow rate is below the Minimum Low Flow for two out of ten years commencing the year after achievement. If the two years below the minimum flow occur anytime before the ten year period is complete, the upper Peace River is deemed below its Minimum Low Flow and the three consecutive years above the Minimum Low Flow is again required for compliance. Once the ten-year period is complete, the period will roll forward one year each year.
Table 8-XX. Minimum flows for the upper segment of the Upper Peace River, referenced to the index gage at the USGS Peace River at SR 60 at Bartow (Gage No. 02294650) and adjusted for groundwater withdrawals. 
	Flow Block
	Flow Range
	Minimum Flows

	Block 1
	≤ 30 cfs*
	Annual 95% exceedance flow of the low flow threshold of 30 cfs

	Block 2
	> 30 cfs and ≤ 71 cfs
	30 cfs or 88% of the previous day’s adjusted flow

	Block 3A
	> 71 cfs and ≤ 483 cfs
	85% of the previous day’s adjusted flow

	Block 3B
	> 483 cfs
	93% of the previous day’s adjusted 


*Based on gaged daily flow. 
Table 8-YY. Minimum flows for the middle segment of the Upper Peace River, referenced to the index gage at the USGS Peace River at Fort Meade (Gage No. 02294898) and adjusted for groundwater withdrawals. 
	Flow Block
	Flow Range
	Minimum Flows

	Block 1
	≤ 21 cfs*
	Annual 95% exceedance flow of the low flow threshold of 21 cfs

	Block 2
	> 21 cfs and ≤ 120 cfs
	21 cfs or 88% of the previous day’s adjusted flow

	Block 3A
	> 120 cfs and ≤ 529 cfs
	90% of the previous day’s adjusted flow

	Block 3B
	> 529 cfs
	93% of the previous day’s adjusted flow


*Based on gaged daily flow.
Table 8-ZZ. Minimum flows for the lower segment of the Upper Peace River, referenced to the index gage at the USGS Peace River at US 17 at Zolfo Springs (Gage No. 02295637) and adjusted for groundwater withdrawals. 
	Flow Block
	Flow Range
	Minimum Flows

	Block 1
	≤ 40 cfs*
	Annual 95% exceedance flow of the low flow threshold of 40 cfs

	Block 2
	> 40 cfs and ≤ 274 cfs
	40 cfs or 87% of the previous day’s adjusted flow

	Block 3A
	> 274 cfs and ≤ 1,047 cfs
	91% of the previous day’s adjusted flow

	Block 3B
	> 1,047 cfs
	93% of the previous day’s adjusted flow


*Based on gaged daily flow. 
(e) Compliance with the Minimum Low Flow in Block 1 is achieved when the measured flow rate equals or exceeds the low flow threshold for three consecutive years for each Upper Peace River segment. Once the Minimum Low Flow has been achieved for three consecutive years, compliance is considered not met when the measured flow rate falls below the Minimum Low Flow for two out of the following subsequent ten years. If these two noncompliant years occur before the ten-year period concludes, the segment is deemed below its Minimum Low Flow, and three consecutive compliant years are again required to re-establish compliance. Following completion of the initial ten-year period, the compliance period will advance one year on a rolling basis. Compliance for Blocks 2, 3A, and 3B is achieved as described in Tables 8-XX, 8-YY, and 8-ZZ, above.
(f) Status assessments of the Minimum Flows for the Upper Peace River will be performed to determine whether the flow is below, or projected to fall below, the Minimum Flows. Each assessment is independent of, and does not constitute, a determination of water use permit or environmental resource permit compliance. Permit compliance is a separate regulatory function and is not addressed in this subsection. 
1. The District will conduct an annual evaluation of Minimum Flows to determine the extent to which flows at USGS Gages 02294650, 02294898, and 02295637 have been reduced due to withdrawals as of the date of the assessment. The annual evaluation will include a review of:
a. Flow data;
b. Water withdrawals;
c. Aquifer water levels;
d. Rainfall data; and
e. Hydrologic modeling.
2. The District will evaluate the Minimum Flows every five years as part of the regional water supply planning process. This evaluation will also include the use of hydrologic modeling.
3. If the Minimum Flows are being met based on either the annual evaluation or the evaluation conducted as part of the regional water supply planning process, no further action is required beyond continued monitoring.
(8) through (27) No Change
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