Notice of Proposed Rule

DEPARTMENT OF FINANCIAL SERVICES
Finance
RULE NO.:
RULE TITLE: 
69V-160.111
Disciplinary Guidelines

PURPOSE AND EFFECT: To amend the rule to update disciplinary guidelines.

SUMMARY: The amended disciplinary guidelines will distinguish between technical compliance violations and substantive violations, revise penalty provisions, and re-incorporate revised Form OFR-516-04.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this rule will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Agency expressly relies on an analysis of potential impact conducted by persons with subject matter knowledge of this rule.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or to provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days after publication of this notice.

RULEMAKING AUTHORITY: 516.23(3) FS
LAW IMPLEMENTED: 516.02, 516.031, 516.035, 516.037, 516.05, 516.07, 516.15, 516.16, 516.17, 516.21, 516.31, 516.36 FS
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Sheila Harley, sheila.harley@flofr.gov, (850)410-9716

THE TEXT OF THE PROPOSED RULE IS:

Substantial rewording of Rule 69V-160.111, F.A.C. follows. See Florida Administrative Code for present text.
69V-160.111 Disciplinary Guidelines.
(1) Pursuant to section 516.07, F.S., guidelines applicable to each ground for disciplinary action that may be imposed by the Office against a person for each act that is a violation of Chapter 516, F.S., are hereby adopted. The disciplinary guidelines are contained in Office of Financial Regulation, Division of Consumer Finance, Disciplinary Guidelines for Consumer Finance Companies, Form OFR-516-04, which is hereby incorporated by reference, effective XX-XXXX, and available on the Office’s website at www.flofr.gov and available at https://flrules.org/Gateway/reference.asp?No=Ref-20318. For the purpose of this rule and the disciplinary guidelines, the terms “notice” means a notice of non-compliance and “citation” means: a written agreement, or final order docketed by the agency that specifies a violation of Chapter 516, F.S., or any rule promulgated under that chapter. Grouping multiple statutory or rule provisions under a single violation number in Form OFR-516-04 does not preclude the imposition of separate penalties for each statutory or rule provision cited.
(2) Consistent with Chapter 516, F.S., the Office may issue: a notice of noncompliance; a written agreement which constitutes an offense, but not adopted by a final order; orders to reprimand a licensee, orders to place a licensee on probation; orders restricting or applying conditions upon the issuance or maintenance of a license; orders to impose an administrative fine; and/or orders to supend or revoke a license.
(a) For a first violation of any of the statutory provisions listed in subsection (11), the Office shall issue a notice of noncompliance. Subsequent violations of the statutory provisions identified in this table that occur after a notice of non-compliance has been issued, shall become a first offense as listed in Form OFR-516-04. 
(b) For first, second, third, and fourth and subsequent offenses listed in Form OFR-516-04, the Office shall impose the corresponding penalty listed in Form OFR-516-04 unless the application of mitigating or aggravating factors as identified in subsection (3) would warrant a deviation from the stated penalty. 
(c) Depending on the severity and repetition of specific violations, the Office may impose an administrative fine, suspension or revocation of a license, or any combination thereof.
(d) The Office may impose a cease and desist order, a suspension, or both in conjunction with, and in addition to, any of the designated sanctions set forth in this rule when appropriate under the circumstances.
(3) In accordance with section 516.07, F.S., the Office shall consider the following circumstances in determing an appropriate penalty within the range of penalties prescribed in the disciplinary guidelines for each offense. The Office shall also consider the circumstances when determining whether a deviation from the range of penalties in the disciplinary guidelines is warranted: 
(a) The following circumstances are considered mitigating factors:
1. The violation rate is less than 5% when compared to the overall sample size reviewed;
2. No prior citation by the Office against the consumer finance company or a control person of the consumer finance company, or other consumer finance companies controlled by, or which are under the common control of, the consumer finance company or control persons of the consumer finance company, within the past 10 years;
3. The consumer finance company detected and voluntarily instituted corrective action or measures to avoid the recurrence of the violation prior to the detection and intervention by the Office;
4. The violation is attributable to a single person or employee, and the consumer finance company removed or otherwise disciplined the individual prior to detection by the Office;
5. The consumer finance company self-reported the violation to the Office prior to examination or discovery by the Office; or
6. Other relevant, case-specific circumstances. 
(b) The following circumstances are considered aggravating factors: 
1. The violation rate is more than 95% when compared to the overall sample size reviewed (sample size must be equal to or greater than 50 transactions and cover a date range of at least 6 months);
2. There is a potential for harm to customers or the public;
3. Prior citations by the Office against the consumer finance company or a control person of the consumer finance company, or other consumer finance companies controlled by, or which are under the common control of, the consumer finance company or control persons of the consumer finance company, the past 5 years which contain the same violations;
4. The violation was the result of willful misconduct or recklessness;
5. The consumer finance company or a control person of the consumer finance company attempted to conceal the violation or mislead the Office; or
6. Other relevant, case-specific circumstances. 
(4) For each applicable mitigating circumstance, the Office shall apply reductions to imposed administrative fines and suspensions in accordance with the following:
(a) Administrative Fines. The Office shall decrease the administrative fine by twenty-five percent (25%).
(b) Suspension Periods. Where applicable, the Office shall reduce the duration of the suspension by twenty-five percent (25%).
(c) Fractional Day Rounding. In the event that a twenty-five percent (25%) reduction results in a fractional or partial day, the Office shall round the remaining suspension period downward to the nearest whole day.
(5) For each applicable aggravating circumstance, the Office shall apply increases to imposed administrative fines and suspensions in accordance with the following:
(a) Administrative Fines. The Office shall increase the administrative fine by twenty-five percent (25%).
(b) Suspension Periods. Where applicable, the Office shall increase the duration of the suspension by twenty-five percent (25%).
(c) Fractional Day Rounding. In the event that a twenty-five percent (25%) increase results in a fractional or partial day, the Office shall round the remaining suspension period upward to the nearest whole day.
(6) No penalty will be imposed for an offense when the percentage of violative transactions compared to the overall sample size of transactions is less than 1%.
(7) The penalty for violations listed in Form OFR-516-04 that are based on a violation percentage of a total sample, will be calculated based on the percentage of violative transactions within that sample. For example, if 50% of the sample is in violation of Chapter 516, F.S., the penalty (fine amount or suspension length) will be set at the middle of the penalty range before adjusting for applicable mitigating or aggravating circumstance. 
(8) The violations listed in Form OFR-516-04 is intended to be comprehensive, but the omission of a violation from the list does not preclude the Office from taking any action authorized by Chapter 516, F.S.
(9) The ranges for administrative fines imposed by the disciplinary guidelines in Form OFR-516-04 are $100 to $350 for an “A” level fine; $350 ‒ $750 for a “B” level fine; and $750 ‒ $1,000 for a “C” level fine. 
(10) The ranges for suspension imposed by the disciplinary guidelines in Form OFR-516-04 are 3 to 10 days for an “A” level suspension; 11 to 20 days for a “B” level suspension; and 21 to 30 days for a “C” level suspension. 
(11) The following table lists violations for which a notice of non-compliance will be issued:
	Minor Violations Table

	Violation #
	Statute 
	Condition 

	1
	516.02(1)
	Consumer finance company detected the violation and voluntarily ceased business until licensed. Unlicensed activity was limited to no more than 90 consecutive calendar days, no other violations were found by the Office, and no aggravating circumstances existed.

	2
	516.05(4)
	Violation cured within 90 calendar days of 30-day filing deadline.

	3
	516.05(5)
	Violation cured within 90 calendar days of 30-day filing deadline.

	4
	516.05(9)
	Violation cured within 90 calendar days of 30-day filing deadline.

	5
	516.07(1)(b)
	Violation cured within 90 calendar days of the interruption of the alternative collateral device or liquid assets and made retroactive to interruption date.

	6
	516.07(1)(n)
	If valid payment is received by the Office within 30 calendar days of being imposed, assessed, or date of final order.

	7
	516.07(1)(p)
	If valid payment is received by the Office within 30 calendar days of receipt of notice of dishonored payment.

	8
	516.31(5)
	Consumer finance company detected the violation and voluntarily ceased business until licensed. Unlicensed activity was limited to no more than 90 consecutive calendar days, no other violations were found by the Office, and no aggravating circumstances existed.

	9
	516.38
	Violation cured within 90 calendar days of March 15 filing deadline.


(12) If a statutory violation in subsection (11) is a violation of a minor rule, a notice of non-compliance will be issued in accordance with section 120.695, F.S.
Rulemaking Authority 516.23(3) FS. Law Implemented 516.02, 516.031, 516.035, 516.037, 516.05, 516.07, 516.15, 516.16, 516.17, 516.21, 516.31, 516.36 FS. History–New 3-20-91, Formerly 3D-160.111, Amended 2-16-23, 8-3-23, 3-11-25,       .
Form OFR-516-04, Office of Financial Regulation, Division of Consumer Finance, Disciplinary Guidelines for Consumer Finance Companies, is substantially rewritten. See F.A.C. for present text at http://www.flrules.org/Gateway/reference.asp?No=Ref-17860.
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