Notice of Proposed Rule

DEPARTMENT OF ENVIRONMENTAL PROTECTION
RULE NOS.:
RULE TITLES:

62-330.601
General Permit for the Installation, Construction and Maintenance of Inshore Reefs

62-330.604
General Permit for the Installation, Construction and Maintenance of Living Shorelines

PURPOSE AND EFFECT: to establish two Environmental Resource Program General Permits for 1) installation, construction and maintenance of inshore reefs; and 2) installation, construction, and maintenance of living shorelines.

SUMMARY: Each rule will create a voluntary general permit regulated under the Environmental Resource Permitting Program. Requirements for each general permit include, but are not limited to, the type of authorized construction materials or allowed type of plantings, the permitted footprint size and locations, reporting requirements, and the provision that the inshore reef permit may only be issued for reef project habitat enhancement purposes and the living shoreline permit may only be used for restoration purposes. Neither permit shall be used for mitigation for any other project nor be associated with mitigation banking or water quality enhancement areas.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this rule will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: Based on the Department’s economic review, the adoption of the proposed rules do not increase regulatory costs directly or indirectly to the public.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or to provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days after publication of this notice.

RULEMAKING AUTHORITY: 373.026(7), 373.043, 373.118(1), 373.406(5), 373.4131, 373.414(9), 373.4145, 373.418, 403.805(1), 403.814, F.S.

LAW IMPLEMENTED: 373.118(1), 373.406(5), 373.413, 373.4131, 373.414(9), 373.416, 373.418, 376.3071, 403.814(1), F.S.

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Mariana Kendall, Environmental Specialist III, (850)245-8357, Mariana.Kendall@FloridaDEP.gov, 2600 Blair Stone Road, MS #3500 Tallahassee, FL 32399.
Public participation is solicited without regard to race, color, religion, sex, pregnancy, national origin, age, handicap, or marital status. Persons who require special accommodations under the American with Disabilities Act (ADA) or persons who require translation services (free of charge) are asked to contact DEP’s Limited English Proficiency Coordinator at (850)245-2118 or LEP@FloridaDEP.gov at least ten (10) days before the hearing. If you have a hearing or speech impairment, please contact the agency using the Florida Relay Service, (800)955-8771 (TDD) or (800)955-8770 (voice).

THE TEXT OF THE PROPOSED RULE IS:
62-330.601 General Permit for the Installation, Construction and Maintenance of Inshore Reefs.
(1) A general permit is hereby provided for the installation, placement, restoration, and enhancement of an inshore reef within estuaries, lagoons, or other near shore tidal waters, subject to the following:
(a) The reef project shall be for habitat enhancement purposes and shall not be used for mitigation for any other project, or be associated with mitigation banking or water quality enhancement areas; 
(b) The reef shall be constructed of the following materials:
1. Natural oyster or clam shell cultch;
2. Oyster or clam shells packaged within bags that are biodegradable in salt water or bags that are free from petroleum or plastic; 
3. Clean concrete, bio-enhancing concrete, or Florida limestone rock with a thickness of 1/4 inch or greater; or
4. Prefabricated modules of appropriate size that are a mixture of clean concrete, bio-enhancing concrete, rock, or fossilized or cured shells. Prefabricated modules may include rebar as structural support if completely encased in concrete;
a. For the purpose of this general permit, clean concrete is defined as concrete material that is free of contaminants, coatings, reinforcing steel, and other hazardous substances;
b. For the purpose of this general permit, bio-enhancing concrete is defined as concrete formulated with bio-enhancing or bioactive admixtures that promote marine biotic growth.
(c) The constructed reef shall not contain soils, oils and greases, steel, exposed rebar, debris, litter, plastic, asphalt material, tires, fiberglass, putrescible substances or other pollutants;
(d) The total cumulative footprint of the reef shall not exceed 2,500 square feet;
(e) The reef shall not adversely affect submerged grass bed communities, shellfish or other hardbottom communities, or corals;
(f) The reef materials shall be firmly affixed to a structure or the substrate or otherwise contained in such a way as to prevent movement away from the authorized footprint.
(2) The notice required in Rule 62-330.402, F.A.C., shall include documentation, statements, or demonstrations that the above limitations will be met, together with the following:
(a) An explanation of the overall purpose and any expected ecological benefits to be achieved by the reef;
(b) Written authorization from the owner(s) of the submerged lands, if other than the State of Florida, for the permittee to conduct the proposed activities; and
(c) An environmental resource survey conducted during seagrass growing season of the bottom of the waterbody throughout the reef area, including an additional 50-foot-wide perimeter surrounding the proposed footprint of the reef area demonstrating that: 
1. There are no submerged grass bed communities, shellfish or other hardbottom communities, or corals within the footprint of the constructed reef. Co-mingling of reefs within other restored, created, or enhanced habitats can be considered;
2. The reef shall not adversely affect an archaeological, cultural, or historical resource area regulated under Chapter 267, F.S.
(3) All work conducted under this general permit shall be subject to the following specific conditions:
(a) If shell material is to be used within the reef it shall consist of only the following:
1. Recycled shell that has been quarantined for a minimum of three months; or 
2. Fossil shell that must not contain any phosphate, other nutrients, or radiation.
(b) The reef site shall not be constructed within: 
1. 328 feet of actively nesting wading bird rookeries and seabird colonies or within 590 feet of actively nesting Least Tern or Black Skimmer colonies, or within 328 feet of actively nesting American Oystercatchers or Snowy Plovers, or other state listed solitary shorebirds; 
2. 150 feet from the outside edge of any designated channel marked in accordance with Section 327.40, F.S.;
3. Any federally maintained channel without written approval from the entity responsible for channel maintenance; or
4. Any channel traditionally used for navigation;
5. Sandy beaches, shorelines, or coastal waters and associated inlets or passes in which activities are regulated under Chapter 161, F.S., or the open waters of the Atlantic Ocean, Gulf of America, or Straits of Florida;
6. The open waters of the Atlantic Ocean or the Gulf of America.
(c) The reef material shall be placed within the authorized footprint and not be indiscriminately dumped;
(d) Reef units must be placed so that there is at least one opening measuring at least 5 feet in width every 75 linear feet along the structures, with a minimum of one opening, to allow the flow of water and the passage of fishes and aquatic wildlife;
(e) Any stabilization must be designed to avoid the entanglement of marine life;
(f) The reef shall be designed to avoid harmful erosion or shoaling to adjacent submerged areas and shorelines; and,
(g) The Permittee shall notify the Department upon completion of the inshore reef project and shall provide a monitoring report within one year following completion. The report shall include the following:
1. The permit number;
2. Color photographs that provide an accurate representation of the project site;
3. A map showing the location of all installed inshore reef structures including GPS coordinates;
4. A brief written report detailing the status of the project, the condition of all structures, and the accumulation of microorganisms, plants, algae, or animals on the reef structures;
5. Any other relevant information that indicates the possibility of disturbances to the inshore reef, such as, but not limited to, fishery and wildlife resource observations, significant nearby features, or site disturbances.
(h) The Permittee shall be responsible for the maintenance of the reef including the retrieval, removal and proper disposal of any adrift, derelict, or dilapidated reefs or reef materials; and
(i) Adrift, derelict, or dilapidated materials or structures shall be removed within 30 days upon notification from the Department. 
Rulemaking Authority 373.043, 373.118(1), 373.406(5), 373.4131, 373.414(9), 373.418, 403.805(1) FS. Law Implemented 373.118(1), 373.406(5), 373.413, 373.4131, 373.414(9), 373.416, 373.418, 403.814(1) FS. History–New      .
62-330.604 General Permit for the Installation, Construction and Maintenance of Living Shorelines.
(1) Living shorelines are defined as a shoreline management practice that protects, restores, and enhances natural shoreline habitat; provides erosion control benefits; and maintains riverine or coastal processes through the strategic placement of native plants, and, if necessary, native rock, prefabricated concrete modules, untreated native wood, or other structural organic materials.
(2) A general permit is hereby provided for the construction, installation, and maintenance, including repair and removal, of a living shoreline project, subject to the following:
(a) The project shall be for shoreline restoration, enhancement, or stabilization purposes and shall not be considered as mitigation for any other project or be associated with mitigation banking or water quality enhancement areas;
(b) Plantings shall consist of native emergent plants, including mangroves, or wetland vegetation obtained from commercially or nursery grown stock;
(c) Plantings shall not consist of submerged aquatic vegetation; 
(d) If permanent wave attenuation is required to support shoreline vegetation, a wave attenuating structure in the form of a marsh sill is authorized to be constructed with the plantings, provided that:
1. The marsh sill shall be composed predominantly of natural oyster shell cultch contained in bags that are biodegradable in salt water or bags that are free from petroleum or plastic, clean or bio-enhancing concrete or Florida limestone rock, untreated native wood, biodegradable fiber logs or mats, or prefabricated modules that are a mixture of clean or bio-enhancing concrete, native rock, fossilized shells, or cured shells. Prefabricated modules may include rebar as structural support if completely encased in concrete;
a. For the purpose of this general permit, clean concrete is defined as concrete material that is free of contaminants, coatings, reinforcing steel, and other hazardous substances;
b. For the purpose of this general permit, bio-enhancing concrete is defined as concrete formulated with bio-enhancing or bioactive admixtures that promote marine biotic growth;
2. The material used to construct the marsh sill must be of appropriate size for the location’s wave energy and shall be firmly affixed to the substrate, or otherwise contained in such a way as to prevent movement away from the authorized footprint;
3. The marsh sill shall not contain soils, oils and greases, steel, exposed rebar, debris, litter, plastic, asphalt materials, tires, fiberglass, putrescible substances, or other pollutants; and,
4. The marsh sill shall be placed in units so that there is at least one opening measuring at least 5 feet in width every 75 linear feet along the structure, with a minimum of one opening, to allow the flow of water and the passage of fishes and aquatic wildlife.
(e) Regrading or recontouring of the submerged bottom with the addition of outside fill is not authorized under this general permit.
(3) The notice required in Rule 62-330.402, F.A.C., shall include documentation, statements, or demonstrations that the above limitations will be met, together with the following:
(a) Color photographs that provide an accurate representation of the project sites;
(b) A narrative description regarding the current condition of the shoreline; and,
(c) Scaled or dimensioned project plans, including construction methodology, showing the entire project area and all proposed activities within said area;
(d) An explanation of the overall purpose and any expected ecological benefits to be achieved by the project;
(e) Written authorization from the owner(s) of the submerged lands, if other than the State of Florida, for the permittee to conduct the proposed activities; and,
(f) An environmental resource survey of the shoreline and bottom of the waterbody throughout the project area, including an additional 50-foot-wide perimeter surrounding the project area demonstrating: 
1. The existence of any emergent or submerged natural resources or exotic vegetation along the shoreline or within the proposed footprint of the living shoreline; and,
2. The methods of planting and marsh sill installation so as not to adversely affect existing emergent or submerged natural resources. 
(4) All work under this general permit shall be conducted in conformance with the following specific conditions:
(a) All equipment used during construction shall be staged and stored appropriately, so as not to adversely affect the ecology of existing emergent or submerged natural resources;
(b) The project shall not adversely affect an archaeological, cultural, or historical resource area regulated under Chapter 267, F.S.;
(c) The length of the project shall not exceed 2,000 linear feet along the parcel’s shoreline;
(d) The most waterward feature shall not extend more than 30 feet waterward of the mean high-water line (MHWL) or ordinary high-water line (OHWL);
(e) For the purpose of this general permit, a marsh sill shall:
1. Be constructed parallel to the plantings on the waterward side;
2. Not impede navigation or create a navigational hazard;
3. Not be placed within 3 feet of an area greater than 1% coverage by existing emergent or submerged natural resources.
(f) The Permittee shall notify the Department upon completion of planting and shall provide a brief monitoring report 30 days following initial planting and after the second year of establishment of vegetation. The monitoring shall be conducted from June through September of each year. The report shall include the following:
1. The permit number; 
2. Color photographs that provide an accurate representation of the project; and
3. A brief statement concerning the status of the project, including the survivorship of the plantings and any other relevant information.
(g) The Permittee shall be responsible for the maintenance of the living shoreline, including the retrieval, removal and proper disposal of any adrift, derelict, or dilapidated materials or structures; and
(h) Adrift, derelict, or dilapidated materials or structures shall be removed within 30 days upon notification from the Department. 
Rulemaking Authority 373.043, 373.118(1), 373.406(5), 373.4131, 373.414(9), 373.418, 403.805(1) FS. Law Implemented 373.118(1), 373.406(5), 373.413, 373.4131, 373.414(9), 373.416, 373.418, 403.814(1) FS. History–New        .
NAME OF PERSON ORIGINATING PROPOSED RULE: Timothy Rach

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Alexis A. Lambert, Secretary

DATE PROPOSED RULE WAS APPROVED BY AGENCY HEAD: September 25, 2026

DATE NOTICE OF RULE DEVELOPMENT WAS PUBLISHED IN FAR: October 20, 2025

