61B-21.001 Definitions.

Definitions. For the purposes of this rule chapter, the following definitions shall apply:
(1) “Affirmative or corrective action” means the implementation of remedial measures designed to prevent the reoccurrence of a violation, to remedy or mitigate any harm caused by the violation, and to undertake any additional actions necessary to assure compliance. Such measures must be completed in a manner acceptable to the division and reasonably calculated to ensure that the violation does not recur. Affirmative or corrective action may include making any injured person whole for harm suffered as a result of the violation and taking other appropriate measures to redress the harm caused and protect the interests of the affected persons. 

(2) “Aggravating circumstances” may include, but are not limited to, the following:

(a) Filing, or causing to be filed, any materially false, misleading, inaccurate or incomplete document that alters, delays, or hinders the division’s investigation, examination, or enforcement proceedings.

(b) Any financial loss, monetary harm, or economic injury sustained by unit owner(s) or other persons or entities as a result of the violation.

(c) Any financial benefit or gain realized by the association, its officers, directors, employees, representatives or agents attributable to the violation or related conduct. 
(d) The disciplinary, enforcement, or compliance history of the association, including prior warnings, notices, citations, stipulations, consent orders, final orders, or other administrative actions involving similar violations. 
(e) Whether the same individual(s), officer(s), director(s), agent(s), or other responsible parties previously committed the same or a similar violation,
(f) The nature, extent, and severity of the harm caused to unit owner(s) or other persons or entities, 

(g) The duration of the violation.
(h) The proximity in time between the current violation and any prior violation or enforcement action involving substantially similar conduct. 
(i) Providing false, fraudulent, or misleading information, records, statements, or representations to the division during any stage of the review, investigation, or enforcement process,

(j) Failure to comply with a lawfully issued subpoena of the division, including failure to timely produce documents, records, or other evidence, or to appear for testimony as required, in violation of section 718.501, F.S. 

(k) Failure to reasonably cooperate with the division during an investigation, including failure to timely respond to lawful requests for information, documents, or evidence, providing incomplete responses, or otherwise impeding or delaying the division’s investigation.

(l) Any other circumstance demonstrating increased culpability, willfulness, severity, disregard for legal obligations, or adverse impact resulting from the violation.
(3) “Association” means, in addition to any entity responsible for the operation of common elements owned in undivided shares by unit owners, any entity which operates or maintains other real property in which unit owners have use rights, where membership in the entity is composed exclusively of unit owners or their elected or appointed representatives and is a required condition of unit ownership, as defined in section 718.103(3), F.S., or as subsequently renumbered. 

(4) “Citation” means a written notice issued pursuant to section 718.501(1)(e)9., F.S., or as that subparagraph may subsequently be renumbered, for the purpose of assessing a penalty in an amount established by Rule 61B-21.003, F.A.C., and/or imposing corrective action measures as authorized by law. The division may issue a citation when it determines that sufficient information exists to establish that a violation of Chapter 718, F.S., or any rule adopted thereunder, has occurred. 
(5) “Documentation” means written or electronic records sufficient to demonstrate compliance with Chapter 718, F.S. and the rules adopted thereunder or a lawful order from the division, including, but not limited to, affidavits, receipts, invoices, correspondence, meeting minutes, or other materials acceptable to the division.
(6) “Minor violation” means a violation that does not result in economic or physical harm to a person or adversely affect the public health, safety, or welfare, or create a significant threat of such harm, as provided in section 718.501(1)(e), F.S. Pursuant to Rule 61B-21.002, F.A.C., the division will issue a Notice of Noncompliance for a minor violation. Failure to timely comply with a Notice of Noncompliance will result in further sanctions and enforcement. 

(7) “Mitigating circumstances” may include, but are not limited to, the following:
(a) The violation or resulting harm occurred in connection with a natural or man-made disaster, or during a period in which a state of emergency was declared at the local, state, or federal level, provided that the declared emergency or event directly affected, or reasonably could have affected, the association’s ability to comply.
(b) The violation resulted in no harm to unit owner(s), or other persons or entities,
(c) The association, its officers, directors, or agents timely and diligently undertook affirmative or corrective action before, or expeditiously after, receiving written notification from the division of the violation,
(d) The association, its officers, directors, or agents fully cooperated with the division during the investigation, including timely producing requested documents and information, and
(e) Any other circumstance that reduces the severity, culpability, degree of harm, or adverse impact of the violation, demonstrates good faith efforts to comply with applicable law, or otherwise warrants a reduction in the penalty or enforcement action. 
(8) “Repeat violation” means a violation occurring after a prior disciplinary action involving the same or similar conduct, and which occurs under either of the following circumstances:
(a) At least one member of the board who served at the time of the prior violation continues to serve on the board at the time of the subsequent violation; or
(b) The subsequent violation occurs within one year after the prior disciplinary action when no board member serving at the time of the prior violation continues to serve on the board. 
(9) “Respondent” means the person or entity against whom the division initiates or pursues disciplinary action under this rule chapter, including, an association or an individual officer or board member.
(10) “Unit Owner Controlled Association” means a condominium association in which a majority of the voting interests is controlled by the unit owners, rather than the developer, as provided in section 718.301, F.S.

(11) “Willfully and knowingly” has the same meaning as that term is defined in section 718.501(1)(e)6, F.S. and is used in the applicable provisions of Chapter 718, F.S. The division is not required to issue additional or repeated notice of the same violation for the conduct to be deemed willful and knowing. 
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