Notice of Proposed Rule

DEPARTMENT OF CORRECTIONS
RULE NO.:
RULE TITLE: 
33-601.101
Incentive Gain Time

PURPOSE AND EFFECT: The purpose of the rulemaking is to clarify issues regarding eligibility for incentive gain time and to clarify the rule on gain time for out-to-court inmates.

SUMMARY: The proposed rule provides that specific offenses attempted on or after July 1, 2023, are not eligible for incentive gain time, and clarifies the rule on gain time for out-to-court inmates.

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 
The Agency has determined that this rule will not have an adverse impact on small business or likely increase directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the rule. A SERC has not been prepared by the Agency. 
The Agency has determined that the proposed rule is not expected to require legislative ratification based on the statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described herein: The Department used an itemized checklist to conduct an economic analysis and determine if there is an adverse impact or regulatory cost associated with this rule that exceeds the criteria. Upon review of the proposed changes to the rule, the Department has determined that the amendments will not exceed any one of the economic analysis criteria in a SERC as set forth in s. 120.541(2)(a), F.S.

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or to provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days after publication of this notice.

RULEMAKING AUTHORITY: 944.09, 944.275, 944.281 FS.
LAW IMPLEMENTED: 944.09, 944.275, 944.281, 944.801(3)(i)5. FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED AND ANNOUNCED IN THE FAR.

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Richard Brown, Office of the General Counsel, 501 South Calhoun Street, Tallahassee, Florida 32399, (850)717-3605, FDCRuleCorrespondence@fdc.myflorida.com

THE TEXT OF THE PROPOSED RULE IS:

33-601.101 Incentive Gain Time.
(1) No Change. 
(2) Ineligibility.
(a) No inmate shall receive or accumulate incentive gain time:
1. through 6. No Change.
7. For sentences imposed for offenses committed on or after July, 1, 2023, the Department may not grant incentive gain time if the offense is for committing or attempting, soliciting, or conspiring to commit a violation of Section 782.04(1)(a)2.c.; 787.01(3)(a)2. or 3.; 787.02(3)(a)2. or 3.; 794.011, F.S., excluding Section 794.011(10); 800.04; 825.1025; or 847.0135(5), F.S. If serving a sentence for a capital offense committed on or after January 1, 1994, and before October 1, 1995.
(b) through (c) No Change. 
(3) No Change. 
(4) How credited. For inmates eligible to receive consideration under this section, the following procedures shall be used.
(a) Each inmate eligible for consideration for the award of incentive gain time shall receive gain time evaluations based upon their institutional adjustment as reflected in evaluations from security, work, and program components, if assigned. If it becomes necessary to make corrections to the inmate’s monthly security, work, or program evaluations after the evaluations have been submitted, the request for correction along with the reasons for the correction shall be submitted in writing to the Department head for approval. The approved corrections shall be submitted to the classification officer or their designee, who shall make the necessary changes.
1. No change.
2. The performance evaluation is the rating of the inmate’s performance in work and program assignments. The performance rating for the month shall be determined by reviewing the five performance behavioral objectives while considering the inmate’s capabilities. The performance rating is to be determined by observations of the evaluator, information from other staff sources, and any written notations regarding the inmate’s performance behavior objectives, including notations on the inmate’s Form DC6-256, Housing Officer Contact Card. Behavior observable by the evaluator, information from other staff sources, and any performance behavior objectives not met due to negative or unsatisfactory reasons must be documented in writing and made available upon request. 
a. through c. No change.
d. In a month in which the inmate’s status is:
(I) through (II) No change.
(III) Housed in a the Corrections Mental Health Treatment Facility Institution, Crisis Stabilization Unit, Transitional Care Unit, Hospital or Infirmary; and
(IV) No change.
3. through 4. No change.
(b) No change.
(5) When processed. Incentive gain time is to be processed at the end of each month or upon receipt of progress reports on inmates housed by other agencies. All incentive gain time awards should be posted in the Offender Management Based Information System by the close of business no later than the 12th day of each month following the month of the award.
(a) through (e) No Change. 
(6) Disqualifications. The following conditions will disqualify an inmate for an award of incentive gain time for the period stated:
(a) through (b) No Change. 
(c) Inmates who are out of the Department’s custody during the month on escape, in out-to-court status, or on furlough shall not be eligible to receive incentive gain time for that period of the month., except Iinmates in out-to-court status for a full month shall be eligible to receive incentive gain time as noted below unless otherwise ineligible:
1. Offenses committed prior to 07/01/1978 will receive 20 days incentive gain time per month while in out-to-court status. Inmates sentenced for offenses committed on or between April 17, 1994, and September 30, 1995, and which fall within levels 1 through 7 of the sentencing guidelines offense severity ranking chart located in Section 921.0012, F.S. (Supp. 1994), shall receive 11 days incentive gain time for each month in out-to-court status.
2. Offenses committed 06/15/1983 to 12/31/1993 will receive 20 days incentive gain time per month while in out-to-court status. Inmates sentenced for offenses committed on or between April 17, 1994, and September 30, 1995, and which fall within levels 8 through 10 of the sentencing guidelines offense severity ranking chart located in Section 921.0012, F.S. (Supp. 1994), shall receive 8 days incentive gain time for each month in out-to-court status.
3. For offenses committed 01/01/1994 to 09/30/1995: Inmates sentenced for offenses committed on or after October 1, 1995, shall receive 4 days incentive gain time for each month in out-to-court status.
a. Guideline levels 1-7 (01/01/1994 to 04/16/1994) receive 25 days incentive gain time per month while in out-to-court status.
b. Guideline levels 8-10 (01/01/1994 to 04/16/1994) receive 20 days incentive gain time per month while in out-to-court status.
c. Guideline levels 1-7 (04/17/1994 to 09/30/1995) receive 11 days incentive gain time per month while in out-to-court status.
d. Guideline levels 8-10 (04/17/1994 to 09/30/1995) receive 8 days incentive gain time per month while in out-to-court status.
4. Offenses committed on or after 10/01/1995 will receive 4 days incentive gain time per month while in out-to-court status.
(d) through (e) No Change. 
(7) through (8) No Change. 
Rulemaking Authority 944.09, 944.275, 944.281 FS. Law Implemented 944.09, 944.275, 944.281, 944.801(3)(i)5. FS. History–New 2-26-80, Amended 1-12-83, 1-31-85, 10-7-85, Formerly 33-11.065, Amended 4-28-87, 7-12-89, 7-17-90, 10-16-90, 10-14-91, 2-17-93, 4-17-94, 7-17-94, 4-21-96, 6-1-97, 10-7-97, 3-11-98, 5-12-98, 7-9-98, 9-17-98, Formerly 33-11.0065, Amended 7-15-09, 4-19-10, 2-6-12, 5-27-12, 2-16-17, 8-10-22, Technical Change 1-22-26, Amended      .
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