Notice of Proposed Rule

DEPARTMENT OF ENVIRONMENTAL PROTECTION
RULE NO: RULE TITLE
62-17.021: Definitions
62-17.031: Prohibitions, Exceptions, and Applicability
62-17.041: Notice of Intent, Binding Written Agreements
62-17.051: Application for Site Certification
62-17.081: Supplementary Information - Cost Responsibility, Determination of Sufficiency of Application
62-17.091: Conduct of Studies
62-17.093: Preliminary Statements of Issues
62-17.115: Informational Public Meetings
62-17.121: Land Use and Zoning Hearings - Subject Matter, Effect of Findings
62-17.133: Agency Reports
62-17.135: Coordination of Federally Approved or Delegated Programs with State Certification Application Review Procedures
62-17.137: Proprietary Interest in State-Owned Lands
62-17.141: Certification Hearings - Subject Matter, Procedure, Participants
62-17.143: Transmittal and Filing of Orders, Exceptions
62-17.147: Certified Corridor Notice
62-17.171: Department Conditions of Certification under Section 403.511(5)(a), (b)
62-17.191: Postcertification Compliance Review, Monitoring
62-17.201: Review and Evaluation
62-17.205: Postcertification Amendments or Clarifications
62-17.211: Modification of Certification, Criteria-change Modifications, Transfer of Ownership
62-17.231: Processing of Supplemental Application
62-17.251: Processing of Application for Certification of an Existing Power Plant Site
62-17.280: Florida Administrative Weekly
62-17.281: Newspaper Notice
62-17.282: Other Notifications
62-17.293: Fees, Disbursement of Funds, Contracts
PURPOSE AND EFFECT: The draft proposed rule is to implement the changes to the Florida Electrical Power Plant Siting Act during the 2006 legislative session, as enacted in Senate Bill 888, signed into law on June 19, 2006.
SUMMARY: The draft proposed rule is to clarify definitions, applicability, application requirements, completeness process, the conduct of studies, agency statements of issues and reports, land use and certification hearing requirements, coordination with federal permit programs, proprietary interests in state owned lands, conditions of certification requirements, post certification review, post certification amendments, modifications, processing of supplemental applications and existing sites, public notice, and fees.
SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS: No Statement of Estimated Regulatory Cost was prepared.
Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice.
SPECIFIC AUTHORITY: 403.501-.518 FS.
LAW IMPLEMENTED: 403.501-.518 FS.
IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE HELD AT THE DATE,TIME AND PLACE SHOWN BELOW(IF NOT REQUESTED, THIS HEARING WILL NOT BE HELD): 
DATE AND TIME: Friday, November 30, 2007, 9:00 a.m.
PLACE: Department of Environmental Protection, Bob Martinez Complex, Conference Room 609, 3600 Blair Stone Road, Tallahassee, Florida
Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to participate in this workshop/meeting is asked to advise the agency at least 48 hours before the workshop/meeting by contacting: Ms. Landa Korokous at (850)245-8002. If you are hearing or speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-8770 (Voice).
THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Mr. Mike Halpin at (850)245-8002 or mike.halpin@dep.state.fl.us.

THE FULL TEXT OF THE PROPOSED RULE IS: 

62‑17.021 Definitions.

The words, terms and phrases used in Part I, unless otherwise indicated, shall have the meaning set forth in Section 403.503, Florida Statutes. In addition, the following words when used in Part I shall have the indicated meanings:

(1) “Abandonment” means the procedure by which the Board releases all or part of a site from the terms and conditions of a certification previously granted.

(2) “Clerk of the Siting Board" means the person designated as the clerk of the department pursuant to Rule 62-103.050, F.A.C.

(3) “Construction” means any clearing of land, excavation or other action which would alter the physical environment or ecology of a site, but does not include those activities essential for surveying, preliminary site evaluation or environmental studies.

(4) “Directly associated facility” shall have the same meaning as the term “associated facilities” in Section 403.503(13), F.S. These terms include associated transmission lines if the transmission lines are directly connected to the plant, or if the transmission lines brought in at the applicant’s option.
(5) “Electronic Copies” means documentation submitted by the applicant which is stored on electronic media (for example, compact disc) in a manner suitable for ease of copying and pasting text or graphics into word processing software. Acceptable formats for electronic copies include Microsoft Word for Windows Versions 5.0 or higher; Rich Text Format, and portable document format (pdf). Any portable document format (.pdf) files must be of a version that all narrative and tables can be readily converted to text.
(6)(4) “Expansion” means any increase in maximum steam or solar gross electrical generating capacity of electrical power plants existing in 1973 as defined by Section 403.506(1), F.S.

(7)(5) “Filing” means actual receipt by the department’s Siting Coordination Office, unless otherwise specified herein.

(8) “Land use plans and zoning ordinances” means all components of the local government comprehensive plan adopted pursuant to Ch. 163, Part II, F.S. and the adopted zoning ordinances and any site-specific zoning approvals.
(9)(6) “Licensee” means an applicant which has obtained a certification order for the subject electrical power plant.

(10) “Postcertification amendments” means documentation which reflects changes in the certified project.
(11)(7) “Precertification amendments” means documentation submitted by the applicant during the application review period which reflects changes proposed by the applicant to the designs or plans contained in its previously submitted application. It does not mean responses to requests for additional information to make the application complete as determined by reviewing sufficiency questions of agencies which are considered supporting information.

(8) “Postcertification amendments” means documentation which reflects changes in the certified project.
(12)(9) “Public notice” means the notices required by Rules 62-17.280, 62-17.281, and 62-17.282, F.S.

(13)(10) “Secretary” means the Secretary of the Department of Environmental Protection.

(14)(11) “Supplemental Application” means an application for certification for the construction and operation of an additional steam or solar electrical power generation unit and associated facilities to be located at a site which has been previously certified for an ultimate site capacity.

Specific Authority 403.504(1), 403.517(1) FS. Law Implemented 403.503, 403.504(1), 403.5115, 403.517 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.02, Amended 5‑9‑83, Formerly 17‑17.021, Amended 2-1-99,_________.

 

62‑17.031 Prohibitions, Exceptions, and Applicability.

(1) No applicant shall construct, suffer, allow or permit construction on any site requiring certification under the Act without an appropriate and currently valid certification issued by the Board or the Secretary pursuant to the requirements of the Act. This section shall not be construed to prohibit the use of the site for agriculture, forestry, mariculture, oil or mineral exploration, or recreation, which shall be exceptions to the activities included in the definition of construction in subsection 62‑17.021(3), F.A.C., above. Other land uses may be authorized upon a finding by the Board or the Secretary that such uses are not inconsistent with the purposes of the Act. This section shall not obviate the necessity of obtaining appropriate state, regional or local permits, certifications, or similar licenses prior to any use of the site under the above exceptions.
(2) Under the provisions of Section 403.508(3), F.S., a certification hearing for expansion of an existing power plant or for a new steam or solar electrical power plant may not be held without an affirmative finding of need by the Public Service Commission.
(3) Pursuant to Section 403.506(1), F.S., certification is required for new steam or solar electrical power plants of 75 megawatts or greater, and for expansion of steam or solar generating capacity of power plants existing in 1973, whose steam generating capacity is, or will be, 75 megawatts or greater.
(2)(4) The construction and operation of new electric generating facilities which do not use steam or solar energy to generate electricity and which are located at a certified power plant site, or any increase in the gross generating capacity of a previously-certified electrical power plant at a certified power plant site using the certified generating technology and fuels shall be reviewed as a modification of the existing certification, pursuant to Section 403.516, F.S.

Specific Authority 403.504(1) FS. Law Implemented 403.504, 403.506, 403.508(3) FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.03, Amended 5‑9‑83, Formerly 17‑17.031, Amended 2-1-99,_________.

 

62‑17.041 Notice of Intent, Binding Written Agreements.

(1)(a) Any person intending to submit an application for certification may file a Notice of Intent with the department. If this option is exercised, the Notice shall be filed with the Department at least six months prior to the expected date of application.

(b) The Notice of Intent shall describe, at a minimum:

1. The type of power plant and proposed size;

2. The proposed or existing site location, together with a general map of the site, including the location if known of any proposed associated facilities or transmission line corridors;

3. A general description of the designated zoning and land use plan for the areas listed in subparagraph 2.;

4. A list of all state environmental licenses currently held for pre‑application work at the site, such as for monitoring facilities;

5. The anticipated date of filing of the application.

(c) Within seven days after the filing of a Notice of Intent, the department shall notify all affected agencies. 

(2)(a) After the filing of a Notice of Intent by an applicant, the department, other affected agencies, and the applicant may enter into binding written agreements as to the scope, quantity, and specificity of information to be provided in the application, as further described in the Application Instruction Guide DEP, Form 62-17.900 62‑1.211(1), F.A.C.
(b) Within 21 days of the filing of the proposed binding written agreement, notice of the filing of a Proposed Binding Written Agreement shall be published by the applicant as specified in Rules 62‑17.280 and Rule 62‑17.281, F.A.C., and by the department in the Florida Administrative Weekly. Comments will be accepted for 30 days following publication of the notice. Copies of any public comments concerning the proposed binding agreement shall be forwarded to the appropriate affected agencies and the applicant by the department.

(c) Any proposed binding written agreement shall be reviewed by the department and the affected agencies within forty‑five days of the publication of newspaper notice regarding the filing provided pursuant to subsection 62-17.281(2), F.A.C. The department and the affected agencies shall indicate all changes which are deemed necessary for the proposed agreement to become acceptable to the agency. All such changes which the applicant agrees to shall be included in the agreement. The agreement shall take effect upon signature of the agency heads or their designees for the participating affected agencies.

(3) The notice of the filing of a Proposed Binding Written Agreement may be combined with a Notice of Intent if an applicant has furnished such an agreement to the department with the Notice of Intent.

Specific Authority 403.504(1)(2), 403.5063(2) FS. Law Implemented 403.504(2)(9), 403.5063 FS. History–New 5‑9‑83, Formerly 17‑17.041, Amended 2-1-99,_________.

 

62‑17.051 Application for Site Certification.

(1)(a) Applications for certification shall follow the format and shall be supported by applicable information and technical studies, as prescribed by the Application 62‑1.211(1), F.A.C., Instruction Guide, Form 62-17.900 for Certification Applications: Electrical Power Plant Site Associated Facilities, and Associated Transmission Lines, as amended, or as set forth in any binding written agreement. 

(b) The applicant may substitute the United States Nuclear Regulatory Commission's or its successor’s format for an application for a nuclear power plant as outlined in 10 CFR, Part 50 and 10 CFR, Part 51, as amended, or any substantially similar federal format approved by the department, in lieu of the department’s format for a new application or a supplemental application.

(2)(a) A separate application shall be made for each expansion in steam or solar electrical generating capacity of an electrical power plant, or new electrical power plant site.

(b) Any supplemental application for certification shall follow the format of and be supported by information and technical studies prescribed by the Application Instuction Guide, DEP Form 62-17.900 62‑1.211(1), F.A.C., or the format allowed under paragraph (1)(b) above. The applicant for supplemental certification should meet with the department to determine what previously filed information is still sufficient for agency use, and what new data must be filed. Supplemental applications shall show that the additional unit or units conform to the current non-procedural standards of affected agencies in force at the time the supplemental application is submitted, and demonstrate the extent to which the expansion falls within the environmental impacts addressed in the initial certification proceedings. 

(c) An application for a power plant site which was permitted prior to the passage of the Act shall include the information required in Section 403.5175, F.S., utilizing the applicable portions of the application form cited under subsection (1) above.

(3) Applications shall also include the following: 

(a) Information supporting any request for a variance, exception, exemption or other relief from the non‑procedural standards or rules of the department or from the standards or rules of any other agency, including the reasons justifying such relief, and the condition which the applicant seeks to have included in the certification on this issue.

(b) Information describing the works or properties of any agency that the applicant seeks to use, connect to, or cross over, and the intended use.

(c) As required by Section 403.50665(1), F.S., a statement on the consistency of the site including associated facilities with existing land use plans and zoning ordinances in effect on the date the application was filed. Such a statement shall be supported in an appendix by copies of the applicable portions of ordinances, regulations, or land use plans involved.
(d)(c) For sites which may have units or facilities that, due to their size, age, or other factors, were not constructed under the provisions of the Power Plant Siting Act, detailed site plans shall be submitted which delineate those specific parts of the plant and site that are to be evaluated for compliance purposes under certification and those specific parts that will continue under the original permits.

(4)(a) The application will not be deemed filed unless accompanied by the appropriate application fee as described in Rule 62‑17.293, F.A.C. and the application has been distributed to all agencies identified in Section 403.507(2)(a), F.S. 

(b)(a) The applicant shall consult with the department to determine the number of copies of the certification application or supplemental application and any supplements or precertification amendments thereto to be submitted to the department for its own use. The applicant shall submit the number of hard copies and electronic copies the department determines it needs. The department’s determination of how many copies it needs shall be based upon the number of district offices, divisions, or programs required to review the application, plus one for the department to provide to the Division of Administrative Hearings submit twenty (20) of the certification application or supplemental application and any supplements or precertification amendments thereto to the department for its own use. The applicant shall send copies directly to the applicable district office, division, or program personnel at the addresses provided by the department. A copy of the transmittal letter shall be provided to the Siting Coordination Office,
(b) The application will not be deemed filed unless accompanied by the appropriate application fee as described in Rule 62‑17.293, F.A.C, and the information required under Rule 62-17.121(1), F.A.C.
(5) After the determination of completeness:
(c)(a) The applicant shall also submit at least one copy of the application and any supplements or precertification amendments thereto to each agency identified pursuant to Section 403.5064(2), F.S. The applicant shall consult with each affected agency identified in Section 403.507(2)(a), F.S. and Section 403.5064(2), F.S., to determine the number of printed and electronic copies needed for that agency to conduct its review, and shall provide the copies on a timely basis pursuant to Section 403.5064(3), F.S. A copy of the transmittal letter shall be provided to the Siting Coordination Office,
(d) The applicant shall also submit at least one copy of any supplements or precertification amendments thereto to all agencies and parties which have received a copy of the application.
(e)(b) The applicant shall submit one copy of the application and any supplements thereto to the main public library for the county of the site, and for each county in which any associated facility will be located.

(f) After the delivery of all the applications, the applicant shall provide notice of such delivery.
Specific Authority 403.504(1)(2), 403.517(1)(a), 403.5175(1), FS. Law Implemented 403.504, 403.5064, 403.517, 403.5175, FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.04, Amended 5‑9‑83, 4‑14‑86, 1‑22‑91, 1‑26‑93, Formerly 17‑17.051, Amended 2-1-99,_________.

 

62‑17.081 Supplementary Information – Cost Responsibility, Determination of Completeness Sufficiency of Application.

(1) The applicant shall furnish, at its cost, such information, studies and data as the department and the jurisdictional affected agencies listed in Section 403.507(2)(a), F.S., may direct to enable said agencies to conduct their required studies in order to assess the impacts of the proposed electrical power plant on matters within the agency’s jurisdiction and to enable the department to prepare the written analysis provided for in Sections 403.504(8) and 403.507, F.S., subject to the provisions of any binding agreements pursuant to Section 403.5063(2), F.S.

(2)(a) Each agency required to file a report pursuant to Section 403.507, F.S., shall notify the department and the applicant in writing of its position regarding the completeness sufficiency of the application and what additional information may be necessary to make the application complete sufficient. This notification shall be delivered:

1. Within 30 days after the agency’s receipt of an application or pre-certification amendment; or

2. Within 15 25 days after the agency’s receipt of additional information submitted pursuant to Section 403.5067(3), F.S. 

(b) Should the department, in consultation with the agencies required to file a report pursuant to Section 403.507, F.S., determine that an application is not complete sufficient, the department shall so inform the applicant, the affected agencies, and the administrative law judge.

(c) Within 15 days of being so informed, the applicant shall:
1. Advise the department whether it intends to correct the completeness; or
2. File a request for hearing to contest the completeness determination; or
3. Withdraw the application.
(3) If the applicant intends to correct the incompleteness, the applicant shall file with the Division of Administrative Hearings, the department, and other parties, a statement accepting the statement of the department and proposing a date by which the information will be supplied.
(a) If information will not be filed within 30 40 days after the department’s completeness determination, then the schedule for preparation of agency reports and conduct of the certification hearing shall be tolled as of the date of the department’s initial completeness determination.
(b) If the information necessary to make the application complete is filed within 30 40 days, but, under the subsequent completeness review as provided for in Section 403.5067(3), F.S., the submitted information is determined to be incomplete, then the schedule for preparation of agency reports and conduct of the certification hearing shall be tolled as of the date of the department’s initial completeness determination.
(c) In their subsequent completeness reviews, the affected agencies may request only that information needed to clarify the additional information or to answer new questions raised by or directly related to the additional information.
(4)(a) If the applicant contests the statement of the department on completeness, the applicant shall advise the administrative law judge and other parties. All time schedules shall be tolled except those governing the Preliminary Statement of Issues and the Land Use Hearing. Within 15 days after being so advised the administrative law judge shall schedule a hearing on the issue of sufficiency. The hearing shall be held no later than 21 days after the administrative law judge receives the department's position. The administrative law judge shall make a decision on this issue within 7 days after the hearing.
(3)(b) Agencies that have not raised completeness insufficiency issues that are the subject of any hearing on completeness insufficiency shall continue to prepare their agency reports during the period of the completeness sufficiency determination, unless the administrative law judge makes a contrary determination.

(4)(5) Late or incomplete insufficient submittals of information required pursuant to the other provisions of this Part shall be good cause for continuance of the certification hearing unless the administrative law judge makes specific findings entered in the record of the proceeding that a continuance is unnecessary.

(5)(6) If an application is withdrawn and then later resubmitted, the certification schedule shall commence anew as if it were an original application. However, when reviewing a resubmitted application for completeness and sufficiency, the agencies shall take into account previous determinations of completeness and sufficiency and attempt to shorten the time period necessary to make such determinations for the resubmitted application.

Specific Authority 403.504(1)(2), 403.5063(2) FS. Law Implemented 403.504(2)(3), 403.5063(2), 403.5067 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.04(2), 17‑17.20, Amended 5‑9‑83, Formerly 17‑17.081, Amended 2-1-99,_________.

 

62‑17.091 Conduct of Studies, Other Agency Guidance.

(1) As needed to verify or supplement the studies made by the applicant in support of the application, the department may within 30 days of the distribution of a complete application shall commence or contract for joint or independent studies to aid in the evaluation of the site or may request that other agencies prepare a report on matters in that agency’s jurisdiction. The department shall give written notice of all such studies to the applicant and affected agencies before they are commenced.

(2) The applicant shall be furnished with a copy of any request for approval of a contract for studies submitted by an agency other than the department within 10 days of receipt by the department.

Specific Authority 403.504(2) FS. Law Implemented 403.507(2)(3) FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.05, Amended 5‑9‑83, Formerly 17‑17.091, Amended 2-1-99,_________.

62‑17.093 Preliminary Statements of Issues.

The preliminary statements of the agencies should address issues related to the certification of the facility but not the completeness sufficiency of information provided in the application. The preliminary statements should identify any apparent inconsistencies with the agency’s applicable nonprocedural requirements, the necessity for variances and other forms of regulatory relief, the use of lands or works of an agency, and any other major issues of concern to the agency. The preliminary statement should be a brief synopsis of the agency’s issues rather than a full report. Detailed explanations of the agency’s issues shall be provided in the agency report required under Section 403.507(2), F.S. 

Specific Authority 403.504(1) FS. Law Implemented 403.507(1),(2)(d) FS. History–New 2-1-99, Amended_________.

 

62-17.115 Informational Public Meetings.
(1) Any local government or regional planning council intending to conduct an informational public meeting pursuant to Section 403.50663, F.S., shall coordinate with the Department and the applicant in the scheduling of that meeting, to assure availability of the Department and the applicant.
(2) In the informational public meetings, the applicant and any other participating parties are encouraged to design their presentations to inform the public of the details of the proposed power plant,
(3) The format of the meeting is at the discretion of the local government or regional planning council. The local government or regional planning council is not required to take votes or take a position on the proposed facility.
Specific Authority 403.504(1) FS. Law Implemented 403.50663 FS. History–New________.
 

62‑17.121 Local Government Land Use and Zoning Consistency Determination and Zoning Hearings – Subject Matter, Effect of Findings.
(1) Consistency determinations made pursuant to Section 403.50665, F.S., must include a statement of whether the proposed project is consistent or not with local land use plans and zoning ordinances. At the time the application is filed for an electrical power plant requiring a land use hearing under the Act, the applicant shall submit to the department four copies of a compilation of information specifying the procedures taken to accomplish compliance of the site, including associated facilities and directly associated transmission lines, with existing land use plans and zoning ordinances. Such a t compilation shall include copies of the applicable portions of ordinances, regulations, or land use plans involved. The department shall file one copy of the compilation with the Division of Administrative Hearings along with the application submitted pursuant to Section 403.5065, F.S. The department shall also file one copy with the Department of Community Affairs, and one with the regional planning council when the application is determined complete.
(2) Determinations finding the proposed site inconsistent with local land use plans or zoning ordinances must also include a statement of what would need to be done to make the proposed project consistent with local land use plans or zoning ordinances. Copies of the compilation required under subsection (1) above shall be made available for public inspection and copying during normal business hours at the main and local business offices of the applicant and at the department’s Siting Coordination Office. 

(3) Failure of a local government to issue a determination of consistency with local land use plans or zoning ordinances within the time periods under the Act shall result in an automatic finding of consistency.
(4) If a proceeding is held by a local government for the purpose of issuing a revised local land use or zoning approval, pursuant to Section 403.50665(3), F.S., then the revised determination issued by the local government must include a statement of whether the proposed project is consistent or not with local land use plans and zoning ordinances, and a statement of what would need to be done to make the proposed project consistent with local land use requirements if it is determined to be inconsistent.
Specific Authority 403.504(1) FS. Law Implemented 403.504(5), 403.50665, 403.508 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.09, Amended 5‑9‑83, Formerly 17‑17.121, Amended 2-1-99,_________.

 

62‑17.133 Agency Reports.

Each agency report shall contain:

(1) An assessment of the facility’s expected compliance or non-compliance with applicable agency nonprocedural requirements and an identification of each nonprocedural requirement within the agency’s jurisdiction not specifically listed in the application from which a variance, exception, exemption, or other relief is needed in order for the board to certify the project, plus a statement of the agency’s position on each variance exception, exemption, or other relief within the agency’s jurisdiction needed by the project.

(2) An evaluation of the impacts of the project, along with an assessment of any other matters within an agency’s jurisdiction which will be materially affected by the project.

(3) An evaluation of the impacts of the proposed project on any proposed use of, connection to, or crossing over of properties or works of the agency, including the agency’s position on the request and conditions that must be satisfied in order for the applicant to use, connect to, or cross over the agency’s properties or works.

(4) Conclusions and recommendations regarding certification. If the agency recommends denial of certification, the agency shall provide the reasons for its recommendation of denial and identify any changes in the project which would make the project suitable for certification.

(5) Proposed conditions of certification on matters within the agency’s jurisdiction, including:

(a) Any postcertification assessment of consistency with the conditions of certification or impact monitoring which may need to be conducted; and

(b) Conditions that may be necessary in the event the Siting Board or Secretary determines that the project should be certified. All such conditions shall include the statute or rule indicating the agency’s authority to require such a condition.
(6) In order to facilitate compliance with Section 403.511(5)(b), F.S., all criteria required by the terms and conditions of the certification which are site‑specific shall be identified by the department in the conditions of certification. Any recommendation of denial or proposed condition must cite the specific statute, rule, regulation, or ordinance, as applicable, which provides the substantive, nonprocedural legal authority for the agency’s jurisdiction for the recommendation of denial or proposed condition.
Specific Authority 403.504(1) FS. Law Implemented 403.507(2)(c), 403.511(5)(b) FS. History–New 5‑9‑83, Formerly 17‑17.171, Amended 2-1-99,_________.

 

62-17.135 Coordination of Federally Approved or Delegated Programs with State Certification Application Review Procedures.

(1) To the extent possible, in In order to facilitate coordination of the procedures for federally approved or delegated permit programs with the state certification application review procedures, where the schedules listed below shall be followed. If it appears that these time schedules cannot be met, this shall be grounds for the department to request that the administrative law judge consider altering the certification schedule, pursuant to Section 403.5095, F.S. Where conflicts with federal time schedules occur, the federal time schedules shall prevail, pursuant to Sections 403.506(3), 403.508(3), and 403.5055, F.S. If any other application for a department permit to be issued pursuant to a federally approved or delegated permit program is determined to be complete and sufficient before the certification application is determined complete sufficient, then the department shall proceed to review that permit in accordance with adopted department rules and schedules for review and issuance of proposed agency action on such permits under the requirements of that program.

(1) New Source Review (NSR) or Prevention of Significant Deterioration (PSD) Review.
(a) The NSR or PSD application must be found complete, as defined in Sections 403.503(8) and (27), F.S., prior to the commencement of further review time schedules. If the NSR or PSD application is not complete and sufficient, then the certification application is not complete and sufficient.
(b) The department’s NSR or PSD preliminary determination shall be issued no later than 60 days after the finding of a complete and sufficient application. The preliminary determination shall be made available for incorporation into the draft Air Operation Permit.
(c) The applicant shall have published in the appropriate newspapers notice of the preliminary determination no later than 10 days after the preliminary determination has been issued.
(d) If necessary, after the 30 day period for public comments, the department shall prepare a revised PSD or NSR preliminary determination on such permit within 23 days, and will incorporate the revised preliminary determination into the subsequent draft Air Operation Permit and associated conditions.
(e) If a public meeting has been requested pursuant to Section 403.508(8), F.S., the meeting shall be conducted by the department in the vicinity of the proposed electrical power plant.
(f) If a formal administrative hearing has been requested, then the NSR or PSD hearing shall be consolidated with the state certification hearing.
(g) The department shall issue or deny the PSD or NSR permit in accordance with Section 403.509(3), F.S., within 30 days of issuance of the Certification by the Siting Board.
(2) Pursuant to Sections 403.507(5)(e) and 403.5055(2), F.S., the Project Analysis may contain a copy of any draft license for a National Pollutant Discharge Elimination System permit, a Prevention of Significant Deterioration permit, and an Underground Injection Control test well permit. Delays in the issuance of a related federally delegated or approved draft permit are good cause for an alteration of the deadline for the issuance of the department’s Project Analysis. Air Operation Permit Review.
(a) The Air Operation Permit application must be processed in accordance with Rule 62-213.240, F.A.C. The determination of completeness and sufficiency for the certification process is not controlled by the determination of completeness for the Air Operation Permit review above.
(b) The department shall issue a draft Air Operation Permit or a notification that the permit should be denied in accordance with Section 403.0872(3), F.S. In order to prepare the draft Air Operation Permit or Notification Of Denial, the NSR or PSD preliminary determination must be available at least 15 days prior to the issuance of the draft Air Operation Permit or Notification Of Denial; if the NSR or PSD preliminary determination has been delayed because the application is insufficient, this shall be grounds to delay the draft Air Operation Permit or Notification Of Denial.
(c) The applicant shall have published in the appropriate newspapers notice of the draft Air Operation Permit or Notification Of Denial no later than 10 days after the draft permit or determination of denial has been issued.
(d) Within 25 days after the close of the 30 day public comment period, the department shall prepare a revised draft Air Operation permit, provided the issuance of a revised draft Air Operation permit is required by department rule.
(e) The proposed NSR or PSD permit and the draft Air Operation Permit shall be incorporated in the department’s written analysis pursuant to Section 403.507(4), F.S.
(f) If a formal administrative hearing has been requested, then the Air Operation Permit hearing shall be consolidated, where possible, with the state certification hearing.
(g) The department shall not issue a proposed Air Operation Permit until the Siting Board issues a Final Order for the electrical power plant. The proposed Air Operation Permit shall be sent to the U.S. Environmental Protection Agency (USEPA) within 30 days of issuance of the Certification by the Siting Board.
(3) Wastewater permits pursuant to Section 403.0885, F.S.
(a) The review to determine whether the information contained in the wastewater permit application is complete as described in subsection 62-620.510(6), F.A.C., shall be pursuant to Rule 62-620.510, F.A.C. The review for completeness must be concluded within 30 days of the receipt of a complete site certification application as defined in Section 403.503(8), F.S. for inclusion in the overall sufficiency determination.
(b) If the department determines that the wastewater permit application does not contain adequate information for processing the wastewater permit, then the provisions in paragraph (c), below, shall not apply, and the time schedules set forth in Rule 62-620.510, F.A.C. shall control the issuance of the wastewater permit.
(c) Except as described in paragraph (b) above, within 90 days after the filing of a complete application for a wastewater permit, the processing of the wastewater permit application shall be completed. If this time schedule is not met, the permit applicant may apply for an Order from the Circuit Court requiring the department to render a decision on the application in the specified time. The department’s draft permit as defined in Rule 62-620.200, F.A.C., shall be prepared and sent to the USEPA for review. Public Notice of the department’s draft permit, if required by Rule 62-620.510, F.A.C., shall be published by the applicant no later than 14 days after receipt of the notice of draft permit. The notice shall provide a 30-day opportunity for public comments.
(d) Pursuant to Section 403.507(4), F.S., the Written Analysis must contain a copy of the following:
1. The recommendation of the department regarding the wastewater permit;
2. Comments, if any, from the USEPA on the proposed action, and the department’s response to those comments;
3. Comments, if any, from the applicant on the proposed action, and the department’s response to those comments; and
4. Comments, if any, from the public on the proposed action, and the department’s response to those comments;
(e) If a petition for an administrative hearing pursuant to Chapter 120, F.S., is received concerning the proposed agency action, the administrative hearing shall be combined with the certification hearing held pursuant to Section 403.508(3), F.S.
(4) Underground Injection Control (UIC).
(a) The UIC application must be found complete and sufficient, as defined in Section 403.503(8) and (27), F.S., prior to the commencement of further UIC review time schedules. If the UIC application is not complete and sufficient, then the certification application is not complete and sufficient.
(b) The requirements for permit processing and public notice for Class I and major Class V wells, as described in Rule 62-528.300 and subsection 62-528.200(4), F.A.C., shall follow the requirements in Rules 62-528.310 (draft permit), 62-528.315 (public notice), 62-528.325 (public meetings), 62-528.330 (response to public comment), and 62-528.335 (fact sheet). Any of these procedures can be combined with other aspects of the certification process, so long as the minimum requirements of the UIC rules are met.
(3)(5) Coastal Zone Management (CZM). The Department of Community Affairs is the lead coordination agency for matters pertaining to CZM. When federally designated review schedules do not conflict, the Department of Community Affairs shall include in its agency report to the Department of Environmental Protection an assessment or summary of CZM issues raised in the CZM review process, if any.

Specific Authority 403.504(1) FS. Law Implemented 403.5055, 403.507(3)(4), 403.508(3), 403.508(8), 403.0872, 403.0885, 403.511(7) FS. History–New 2-1-99, Amended_________.

 

62-17.137 Proprietary Interest in State-Owned Lands.
Where a certification order approves the crossing or impacts to Sovereign or State owned lands or lands owned by a public agency, the licensee shall provide a copy of any approval granted to the petition or request from the appropriate land owning entity for a lease, easement or other ownership document for the affected property to the department’s Siting Coordination Office within 30 days of issuance of such document by the public agency.
Specific Authority 403.504(1) FS. Law Implemented 403.509(5) FS. History–New_________.
 

62‑17.141 Certification Hearings – Subject Matter, Procedure, Participants, Stipulations.

(1) The certification hearing, if held, and any the Recommended Order issued thereupon shall address the extent to which the project comports with the provisions, as applicable, of Section 403.509(3) Sections 403.502, or 403.5175, F.S.

(2) In the certification hearing, the applicant, the Department and any other participating and the local government public meetings, parties are encouraged to design their presentations to inform the public of the details of the proposed power plant, but the question of compliance with this paragraph shall not be the basis for review.

(3) Each party shall make available for public inspection at least five days prior to the certification hearing, if held, at a place specified in the public notice any written direct testimony which it intends to submit at the hearing.

(4) Delays in the issuance of a related federally delegated or approved draft permit are good cause for the continuance of the certification hearing, or any other time frame. Any person wishing to become a party pursuant to Section 403.508(4)(e), F.S., shall file a motion to intervene no later than 31 days prior to the commencement of the certification hearing.
(5) In regard to the properties and works of any agency which is a party to the certification hearing, any stipulation filed pursuant to Section 403.508(6)(a), F.S., must include a stipulation regarding issues relating to the use, the connection thereto, or the crossing thereof, for the electrical power plant and directly associated facilities. Any agency stipulating to the use, connection to, or crossing of its property must agree to execute, within 30 days after the entry of certification, the necessary license or easement for such use, connection, or crossing, subject only to the conditions set forth in such certification.
Specific Authority 403.504(1) FS. Law Implemented 403.502, 403.504(5), 403.508, 403.5175(4) FS. History–New 10-1-76, Amended 12-27-77, Formerly 17-17.11, Amended 5-9-83, Formerly 17-17.131, Amended 2-1-99,_________.

 

62‑17.143 Recommended Transmittal and Filing of Orders, Exceptions.

(1) If a certification hearing was held, upon Upon completion of any recommended order pertaining to a certification application or petition for modification, the administrative law judge shall transmit the recommended order to the Clerk of the Siting Board and all parties. Rule 28-106.217, F.A.C., shall govern the filing with the Clerk of the Siting Board of any exceptions to the recommended order and responses to the exceptions by the parties to the proceeding. Copies of the final order shall be provided to all parties by the Clerk. 

(2) Any final order issued by the department shall address the extent to which the project comports with the provisions of Section 403.509(3), F.S.
(3)(2) Upon the Board’s or Secretary’s signing of the final order, the Order shall be filed with the Clerk of the Siting Board, and the date of final agency action shall be the date of such filing.

Specific Authority 403.504(1) FS. Law Implemented 403.508(3), 403.508(7)(d), 403.509 FS. History–New 2-1-99, Amended_________.

 

62‑17.147 Certified Corridor Notice.

If a licensee is required to file a notice of transmission line corridor route with clerks of circuit courts pursuant to Section 403.5312, F.S., the licensee shall also provide the department a copy of all such notices at the time of such filing.
Specific Authority 403.504(1), 403.504(8), 403.523(1), (8) FS. Law Implemented 403.504(8), 403.523(8), 403.5312 FS. History–New 2-1-99, Repealed_________.

 

62‑17.171 Department Conditions of Certification under Section 403.511(5)(a), (b).

In order to facilitate compliance with Section 403.511(5)(b), F.S., all criteria required by the terms and conditions of the certification which are site‑specific shall be identified by the department in the conditions of certification. Those terms and conditions in the certification which result from the direct application of general agency standards to the facts shall not be deemed site specific unless the applicability of such standard is a matter of administrative discretion.
Specific Authority 403.504(1) FS. Law Implemented 403.511(5)(b) FS. History–New 5‑9‑83, Formerly 17‑17.171, Amended 2-1-99, Repealed_________.

 

62‑17.191 Postcertification Compliance Review, Monitoring.

(1) Pursuant to specific conditions of certification, a licensee may be required to file site‑specific technical data to allow the review by the department and any other affected agency of the licensee’s compliance with the conditions of certification. This is considered postcertification review (PCR).

(a) Any submittal of information or determination of compliance pursuant to PCR does not provide a point of entry for a third party.

(b) Data required for PCR shall be equivalent to that which would be submitted for permits required in the absence of certification except where the conditions of certification specify a different requirement.

(c) The procedures for postcertification submittal processing, if not otherwise specified in the conditions, are as follows:

1. All postcertification submittals of information by the licensee are to be filed with the department. Copies of each submittal shall be simultaneously submitted to any other agency indicated in a specific condition requiring a postcertification submittal.

2. The department shall review each postcertification submittal for completeness; for the purposes of postcertification reviews, completeness shall mean that the information submitted is both complete and sufficient. The department will consult with the other agencies receiving the submittal, as appropriate, and note completeness problems raised by the other agencies. If the submittal is found by the department to be incomplete, the licensee shall be so notified. Failure of the department to issue such a notice within 30 days after filing of the submittal shall constitute a finding of completeness.

3. Within 90 60 days after a postcertification submittal is found complete information is submitted, the department shall give written notification to the licensee and the agencies to which the postcertification information was submitted of its assessment of whether there is reasonable assurance of compliance with the conditions of certification. If it is determined that compliance with the conditions will not be achieved, the licensee shall be notified with particularity and possible corrective measures suggested. Failure of the department to notify the licensee in writing within 90 days of receipt of a complete postcertification submittal shall constitute a finding of compliance.

4. If the department does not give notification of compliance within the time period specified in subparagraph 3. above, the licensee may begin construction pursuant to the terms of the conditions of certification and the subsequently submitted construction details.

(d) Postcertification compliance reviews shall be limited to the technical merits of whether the postcertification submittals demonstrate compliance with the conditions of certification. However, a postcertification compliance review may be the basis for initiating modifications to the relevant condition or to other related conditions.

(2) The licensee shall conduct monitoring, as deemed reasonable by the Board, as indicated in the conditions of certification, of the environmental effects arising from construction and operation of the licensee's electrical power plant, in order to assure continued compliance with the terms and conditions of certification. The monitoring shall be carried out in the manner prescribed in the conditions of certification, and at no expense to the department or affected agencies.

(3) The licensee shall provide within 90 days after certification a complete summary of those submittals identified in the Conditions of Certification where due-dates for information required of the licensee are identified. Such submittals shall include, but are not limited to, monitoring reports, management plans, wildlife surveys, etc. The summary shall be provided to the Siting Coordination Office and any affected agency or agency subunit to whom the submittal is required to be provided, in a sortable spreadsheet, via CD and hard copy, in the format identified below or any other format requested by the licensee and approved by the department.
	Condition Number
	Requirement and timeframe
	Due Date
	Name of Agency or agency subunit to whom the submittal is required to be provided

	
	
	
	

	
	
	
	

	
	
	
	


Specific Authority 403.504(1) FS. Law Implemented 403.504(8), 403.511 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.13, Amended 5‑9‑83, Formerly 17‑17.191, Amended 2-1-99,_________.

 

62‑17.201 Review and Evaluation.

The department may, at any time, review the certification and evaluate the compliance of the applicant with the terms and conditions contained therein and act upon such review and evaluation as it deems appropriate, in accordance with the provisions of the Act and this Part.
Specific Authority 403.504(1) FS. Law Implemented 403.512, 403.514 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.16, Amended 5‑9‑83, Formerly 17‑17.201, Amended 2-1-99. Repealed _________.

 

62‑17.205 Postcertification Amendments or Clarifications.

(1) Amendments.
(a) If material changes to a certified facility are proposed to include designs or facilities other than as originally described in the application as certified, then a postcertification amendment to the application shall be filed with the department, all affected agencies, and parties to the original proceeding.
(b) If the proposed activity or change would normally require issuance of an agency permit, or changes to the conditions of certification, then a modification of the conditions may be needed.
(c) In order to determine whether an activity or change will require a modification of the conditions, the department shall review the amendment. The department shall notify the licensee, all affected agencies, and all parties to the original certification within 30 days whether or not a modification to the conditions will be required. Failure of the department to issue such notice within 30 days after filing of the submittal shall constitute a finding that no modification to the conditions is required.
(d) If the department concludes that additional significant adverse impacts will not occur and the conditions of certification need not be changed, then the amendment will not be considered a modification under the provisions of Section 403.516, F.S., and Rule 62‑17.610, F.A.C.
(e) Any postcertification amendments to an application must include appropriate revisions to the application text, figures, and photographs, to reflect the changes. Such postcertification amendments shall be processed in accordance with Section 403.5113, F.S. The Department shall perform a review for completeness of information, including a review of whether there is sufficient information in order to make a determination on the postcertification amendment.
(2) Clarifications. For certified sites which have other units or facilities that, due to their size, age, or other factors, were not constructed under the provisions of the Power Plant Siting Act, the licensee shall submit within 12 months after receipt of written notice from the department detailed site plans which delineate those specific parts of the plant and site that are to be evaluated for compliance purposes under certification and those specific parts that will continue under the original permits. However, if such information has been previously submitted in conjunction with a modification which has occurred within the preceding two years, then this provision shall not apply.

Specific Authority 403.504(1) FS. Law Implemented 403.511, 403.516 FS. History–New 2-1-99, Amended_________.

 

62‑17.211 Modification of Certification, Criteria‑change Modifications, Transfer of Ownership.

A certification and conditions of certification can be modified only in accordance with Section 403.516, F.S., and this Rule; or in accordance with Section 403.511(5), F.S.; or, as a transfer of certification to a new licensee.

(1) For modifications under the provisions of Section 403.516, F.S., the following shall apply:

(a) Under Section 403.516(1)(a), F.S., the Siting Board may delegate to the department the authority to modify conditions in the certification which have been identified in the adopted conditions as being subject to this provision. This includes the authority to impose new conditions as well as modify existing conditions. The department shall request that such delegation be made as a term of the imposed conditions. A copy of any proposed modification pursuant to this section shall be provided to all the parties. 

(b) The process for modifications requested by the licensee shall be in accordance with Section 403.516(1)(c)(b), F.S., and the following:

1. The process is initiated by the filing of a complete and sufficient petition Request for Modification. The petition request shall contain a concise statement of the proposed modification; the factual reasons asserted for the modification, the changes in circumstance which justify the modification; and, a statement of whether, and if so, how the proposed modification if approved would affect the conditions of certification, the site layout or design as depicted in the current version of the application, and the anticipated affects of the proposed modification on the applicant, public, and the environment.

2. To be deemed properly filed, the licensee shall submit the number of paper and electronic copies determined below. 

a. The licensee shall consult with the department to determine the number of paper copies needed to support the modification review. At a minimum, The three copies of the request shall be submitted to the department’s Siting Coordination Office, one copy shall be submitted to the department’s agency clerk, and at least one copy of the request shall be sent to all parties to the original proceedings and any previous modification proceedings, at the last address on record for the party. 

b. The licensee shall consult with the department and parties to determine the number of electronic copies needed to support the modification review, and shall submit the number of electronic copies as determined. Parties have a duty to notify the department of changes of address. The applicant shall consult with each affected agency party to determine the number of copies the agency shall require to conduct its review. The applicant shall provide those copies on a timely basis pursuant to Section 403.5064(3), F.S. 

3. The department may require notice of the petition request for modification to be published, based on the criteria in Section 403.5115(1)(g)(e), and which shall comply with Rule 62-17.281, F.A.C. The department shall provide or require additional notice of intended agency action on the modification if such notice is required by the conditions of certification or federally delegated or approved permit programs.
4. The petition shall be reviewed for completeness. Within 25 days of the filing of the petition with the department, agencies with jurisdictional matters affected by the proposal shall file completeness recommendations with the department. Within 30 days of the filing of the petition with the department, the department shall issue a completeness determination. Any subsequent information filings intended to render the petition complete shall be reviewed by the agencies and the department under these same deadlines. After review of the request and receipt of comments, if any, from the parties and affected persons, the department shall prepare a Proposed Order on the requested modification and distribute it by mail to the parties and any substantially affected persons who have commented on the requested modification. Notice in the Florida Administrative Weekly regarding the Proposed Order shall be published by the department in accordance with Rule 62-17.280, F.A.C., which shall identify the time period for objections specified in subparagraph 6.5., below.

5. The department shall send any notice of the proposed order of a modification to the last address of each party to the original certification proceedings as shown in the record of that proceeding, or as may have otherwise been updated by the party.
6.5. If no objections are received from the parties to the certification hearing within 45 days after issuance of the notice by mail, or from other persons whose substantial interest may be affected thereby within 30 days after publication of the F.A.W. notice specified in 4. above, then a Final Order approving the Modification shall be issued by the department. If written objections are filed which address only a portion of the requested modification, then the department shall issue a Final Order approving the portion of the modification to which no objections were filed, unless that portion of the requested modification is substantially related to or necessary to implement the portion to which written objections are filed. 

7.6. If objections are raised, the following shall apply. Written objections shall only address matters raised in the request for modification and the department’s Proposed Order.

a. If objections are raised and agreement cannot be subsequently reached, then pursuant to Section 403.516(1)(c), F.S., a petition for modification may be filed seeking approval for those portions of the request for modification to which written objections were timely filed.

b. Any request for a hearing on the petition modification under Section 403.516(1)(c), F.S., shall be filed with the department and the Division of Administrative Hearings, and served on the parties to the certification hearing and persons who have objected to the modification in writing pursuant to Section 403.516(1)(c)2.,(b), F.S. The request petition shall contain a description of the Petitioner; a copy of the initial Request for Modification specified under subparagraph 1. above; a copy of the objections to the request or proposed Order; a demand for relief to which the petitioner deems himself entitled; the information required by Section 403.516(1)(c)1., F.S.; a statement of all disputed issues of material fact or a statement that there are none; a concise statement of the ultimate facts alleged, including the specific facts the requesting party contends warrant issuance of the modification; a statement of the specific rules or statutes the requesting party contends require issuance of the modification; a statement of the relief sought; and any other information which the petitioner contends is material.

c. In accordance with Section 403.516(1)(c)4.,(2), F.S., a request petition for modification shall be disposed of in the same manner as an application. However, to the extent that the agencies have been afforded an opportunity to review the sufficiency of the information, perform studies, and prepare comments on the proposed modification during the initial review of the Request for Modification, these steps need not be repeated. At least 30 days prior to the date set for the hearing, the parties shall file their statement of issues with the administrative law judge and the department. The hearing on the modification petition shall be conducted in the same manner as a certification hearing, and notice of hearing shall be provided as prescribed in Rules 62-17.280 and 62-17.281, F.A.C. The modification shall not become effective until approved by the Board or the department.

(c) Administrative res judicata Res Judicate applies to petitions for modification.

(d) Modification fees shall not be required of agencies requesting that the department initiate a modification proceeding.

(2) For modifications pursuant to Section 403.511(5), F.S.

(a) In accordance with Section 403.511(5)(a), F.S., if new rules are adopted which prescribe new or stricter criteria which are applicable to the certified electrical power plant, the certification holder must operate the certified electrical power plant in accordance with such rules unless variances or other relief have been granted.

(b) If, in accordance with Section 403.511(5)(b), F.S., any holder of a certification pursuant to this Part chooses to operate the certified electrical power plant in compliance with any rules subsequently adopted by the department which prescribe criteria more lenient than the criteria required by the terms and conditions in the certification which are not site specific, the certification holder shall notify the department prior to modifying its method of operation.

(3) A transfer of certification of all or part of a certified facility shall be initiated by the licensee’s filing with the department and the parties a notice of intent to transfer certification to a new licensee. The notice of intent shall identify the intended new certification holder or licensee and the identity of the entity responsible for compliance with the certification. Parties shall have 30 days to file in writing with the department any objections to transfer of the certification. Upon the filing with the department of a written agreement from the intended new licensee to abide by all conditions of certification and applicable laws and regulations, the transfer shall be approved unless the department objects to the transfer on the grounds of the inability of the new licensee to comply with the conditions of certification, specifies in writing its reasons therefore, and gives notice and opportunity to petition for a Section 120.57, F.S., administrative hearing. A copy of the department’s action on the transfer of certification shall be sent to all parties. 

(4) For modifications in relation to federally delegated or approved permit programs, if no written objection is raised following notice to the parties and the public pursuant to Section 403.516(1)(b), F.S., the department shall modify a certification order and conditions of certification to conform to any subsequent department-issued amendments, modifications or renewals of any separately-issued prevention of significant deterioration (PSD) permit, Title V Air Operation permit, National Pollutant Discharge Elimination System (NPDES) permit, or any other permit for the certified electrical power plant issued by the department under a federally delegated or approved permit program so long as no state rule exists which conflicts or is more stringent than the provisos of the federal permits. Pursuant to Section 403.516(1)(b),(2), F.S., if the matter has been previously noticed under the requirements for the relevant federally delegated or approved permit program, notice is not required for the modification. However, if the matter has not been previously noticed under the requirements for the relevant federally delegated or approved permit program, notice is required for the modification pursuant to Section 403.516(1)(c),(2), F.S.
Specific Authority 403.504(1) FS. Law Implemented  403.511(5), 403.516, FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.17, Amended 5‑9‑83, Formerly 17‑17.211, Amended 2-1-99, _________.

 

62‑17.231 Processing of Supplemental Applications.

(1) A supplemental application shall be submitted in the format and with the same number of copies and in the same manner as provided for by Section 62‑17.051, F.A.C, to all parties to the original certification proceeding. The fee shall be as specified in Rule 62‑17.293, F.A.C.
(2) Notice of the filing of a supplemental application shall be provided in accordance with Rules 62-17.280, 62-17.281, and 62-17.282, F.A.C., within 15 days after the supplemental application is determined complete.
(3) Non-agency parties to the original certification proceedings may become parties to the supplemental certification proceedings by filing a notice of intent to become a party with the department within 30 days of the publication of the newspaper notice of filing of the application or of the Florida Administrative Weekly notice of the filing of the application required by Section 403.5115, F.S. subsection (2) of this section or within 38 days of the non-agency party’s receipt of the application. Section 403.508(3)(4), F.S., shall act as a guide for any other agency or person in becoming a party.

(4) The department shall request assignment of an administrative law judge within 7 days of the filing of a supplemental application with the department.
(5) The completeness process for supplemental applications is as follows:
(a) The department shall file a statement with the Division of Administrative Hearings and the applicant as to the completeness of the application within 10 days of the filing of the supplemental application with the department.
(b) The applicant shall file with the Division of Administrative Hearings and the department a response to the department’s statement that the application is incomplete. Such filing shall be made within 15 days of the department’s determination and may include a request for hearing.
(c) The hearing on completeness shall be held within 45 days of the filing of the application with the Division of Administrative Hearings department and a decision rendered within 10 days of completion of the hearing.
(6) The sufficiency process for supplemental applications is as follows:
(a) The department shall file a statement with the Division of Administrative Hearings and the applicant as to the sufficiency of the application within 35 days of the determination of completeness of the supplemental application. The affected agencies shall advise the department of any sufficiency concerns within 25 days of the determination of completeness of the supplemental application.
(b) The provisions of Sections 403.5067(1)(b) and (c), F.S., shall then apply except that the applicant must initially respond within 25 days to receipt of the department's determination.
(c) If a hearing on sufficiency is requested, the provisions of Sections 403.5067(2) and (3), F.S., shall then apply.
(7) Each affected agency shall file a preliminary statement of issues in accordance with Section 403.507(1), F.S., and Rule 62‑17.093, F.A.C., no later than 45 days after distribution of the complete supplemental application.
(8) The department shall issue:
(a) The preliminary determination on New Source Review or Prevention of Significant Deterioration within 90 60 days of the filing of a complete and sufficient site-certification application;
(b) A draft Air Operating Permit required by Section 403.0872, F.S., within 90 days of the filing of a complete and sufficient supplemental application; and
(c) A draft Wastewater Permit required by Section 403.0885, F.S., within 90 days of the filing of a complete and sufficient supplemental application.
(9) Each affected agency shall submit a copy of its report on the supplemental application to the department within 45 days of the determination of the complete and sufficient supplemental application by the department.
(10) Notice of the certification hearing shall be published pursuant to Rules 62‑17.280 and 62-17.281, F.A.C., within 110 days of the filing of the complete and sufficient supplemental application with the department.
(11) The department shall file the Written Analysis within 120 days of the filing of the complete supplemental application.
(12) The administrative law judge shall hold a certification hearing on the proposed unit not later than 155 days after the filing of the complete supplemental application with the department.
(13) The recommended order of the administrative law judge shall be submitted to the Board no later than 180 days after the filing of the complete and sufficient supplemental application with the department.
(14) The administrative law judge may alter any time limitation upon stipulation between the department and the applicant or for good cause shown by any party.
Specific Authority 403.504(1)(6)(9) FS. Law Implemented 403.5065, 403.507, 403.517 FS. History–New 5‑7‑74, Amended 12‑27‑77, Formerly 17‑17.21, Amended 5‑9‑83, Formerly 17‑17.231, Amended 2-1-99,_________.

 

62‑17.251 Processing of Application for Certification of an Existing Power Plant Site.

(1) An application for certification of an existing power plant site as defined in Section 403.503(25), F.S., shall be processed in accordance with Section 403.5175, F.S. It shall be submitted in the format and with the same number of copies and distributed in the same manner as provided for by Section 403.5175(2), F.S., and Rule 62‑17.051, F.A.C. It shall be accompanied by the application fee prescribed by Rule 62‑17.293(1)(b), F.A.C.
(2) Notice shall be published in accordance with Rules 62‑17.280, 62‑17.281 and 62-17.282, F.A.C.
Specific Authority 403.504(1) FS. Law Implemented 403.5175 FS. History–New 2-1-99, Repealed_________.

62‑17.280 Florida Administrative Weekly.

(1) The department shall be responsible for publication of notices required by the Act or these rules in the Florida Administrative Weekly. Each notice should clearly describe a point of entry for persons whose substantial interests are affected or determined by the proceeding by providing:
(a) The time frame in which the person must either petition to intervene or file a notice of intent to become a party;
(b) Reference to the particular rules applicable to becoming a party; and
(c) A statement advising that failure to act within the time frame constitutes a waiver of the right to become a party.
(2) The following notices are to be published by the department, when applicable:
(a) Filing of Notice of Intent, within 21 days of receipt.
(b) Filing of Proposed Binding Written Agreement, within 21 days of receipt.
(c) Filing of Application, no later than 18 days after the application has been determined complete.
(d) Land Use Hearing, no later than 45 days prior to the commencement of the land use hearing.
(e) Land Use Appeal Hearing.
(f) Certification Hearing, no later than 45 days prior to the commencement of the hearing.
(g) Siting Board Hearing.
(h) Notices pertaining to Modifications.
(i) Notices pertaining to Supplemental Applications.
(j) Notices pertaining to Certification of Existing Power Plant Sites.
Specific Authority 403.504(1)(2), 403.5063(2), 403.517(1)(a), 403.517(4) FS. Law Implemented 403.504(2)(5)(9), 403.5063, 403.5115(4), 403.516(1), 403.517, 403.5175 FS. History–New 2-1-99, Repealed_________.

 

62‑17.281 Newspaper Notice. 

The applicant shall provide newspaper notices as required by Section 403.5115, F.S., and as further specified herein. The map required under Section 403.5115(2), F.S., should occupy approximately one‑quarter of the notice space. After the notice has been published, the applicant shall forward to the department’s Siting Coordination Office one copy of the applicable proofs of publication. The content of any notice shall be approved by the department and may be different than that provided in this rule so long as the deviation does not materially and substantially alter the substance of such notice.

(1) Notice of Intent to File an Application.

(a) The notice shall bear Within 21 days of filing of a Notice of Intent, notice shall be published which bears a prominent heading in bold letters: “Notice of Intent to File Application for Power Plant Site Certification”.

(b) The notice shall contain at least the following information:

1. The name and a brief description of the site including any associated facilities and corridors, and type and capacity of the power plant;

2. A map showing the location of the proposed site;

3. A statement that “a Notice of Intent to file an application seeking certification authorizing construction and operation of an electrical power plant near _____” <location> “, Florida, has been received by the Department of Environmental Protection pursuant to the Florida Electrical Power Plant Siting Act, Chapter 403, Part II, Florida Statutes”;

4. The statement “The department and other affected agencies are authorized by Section 403.5063(2), F.S., to enter into binding written agreements with ______” <name of the applicant> “regarding the scope, quantity, and level of information to be provided in the application for certification which will be subsequently filed. The public may provide comments regarding the substance of such agreements. These comments should be addressed to the Administrator, Siting Coordination Office, Department of Environmental Protection, _____ <current address> no later than 30 days from the date of this notice.”

(2) Notice of Binding Agreement.

Unless otherwise combined with the notice for the Notice of Intent as allowed under subsection 62-17.041(3), F.A.C., the following notice shall be provided in the newspapers required for other notices under Section 403.5115(2), F.S., within 21 days of the filing of the proposed agreement. The notice shall be 1/4 page in size and shall consist of the following:

(a) The name and a brief description of the site, including type and capacity of the power plant;

(b) A list of places where the proposed agreements are available for public inspection;

(c) The statement "The Department of Environmental Protection and other affected agencies are authorized by Section 403.5063(2), F.S., to enter into binding written agreements with _____” <name of the applicant> “regarding the scope, quantity, and level of information to be provided in the application for certification which will subsequently be filed. The public may provide comments regarding the substance of such an agreement to the Administrator, Siting Coordination Office, Department of Environmental Protection, _____” <current address> “, within 30 days of the publication of this notice”;

(d) A statement that any disagreements with the proposed binding written agreement may be submitted by an affected agency to the department and the applicant within 45 days of the publication of the notice.

(3) Notice of Filing of Application.

The notice shall bear Within 15 days after the application has been determined complete, notice shall be published which bears the heading “Notice of Filing of Application for Electrical Power Plant Site Certification” in bold letters not less than 3/8 inches high. The notice must substantially contain the following:

(a) A map of the site and any associated facilities and corridors in the counties in which the site, facilities and corridors are located, along with a portion of any adjoining county as deemed necessary by the department. A small “window” map which shows the entire route shall, where possible, be superimposed on a non‑relevant part of the main map. Where practicable, geographical and political boundaries, physical features and roadways, and selected sections, townships and ranges, should be shown on the main map. All patterns or other graphics used to indicate special features must be bold enough to register legibly on newsprint. The map should occupy at least one quarter of the display advertisement.

(b) Text which is the same point size as standard news items and which substantially states the following:

1. “Application number _____ for certification to authorize construction and operation of a _____” <size of facility, type of fuels> “electrical power plant and site” <and where appropriate, a general description of any associated facilities such as rail spurs, transmissions lines, or fuel pipelines> “was filed with the Department of Environmental Protection on _____, ____” <date>. “The case is pending before the Division of Administrative Hearings, Case No. _____, prior to action by the Governor and Cabinet, or the secretary, pursuant to the Florida Electrical Power Plant Siting Act, Chapter 403, Part II, Florida Statutes”.

2. “The application for certification is available for public inspection during normal business hours at the following locations: ______.” <Here list the addresses of the main and appropriate district offices of the department serving the area of the site and any associated facilities; the general business office of the applicant and the local business office of the applicant, if any, for the site and in every county which any associated facility may be located; and the main public libraries identified in Rule 62‑17.051(4)(5)(b), F.A.C.>

3. “State agencies and local governments will be studying the application and preparing reports and recommendations on the proposed facility for the certification hearing. Interested individuals should review the application and bring matters of concern to the appropriate agency’s attention as soon as possible. Information regarding the appropriate contact persons in the agencies may be obtained from the Department of Environmental Protection’s Siting Coordination Office, ______” <provide address and phone number, and if known, case manager's name>.”

(c) The text shall also include the following: 

1. “Any person wishing to participate in the proceedings, either as a party or without party status, must follow either Section 403.508(3)(4) or (4)(b)(5), F.S.” <Here list the language of Sections 403.508(3)(4)(c) and (e), and 403.508(4)(b)(5), F.S.>

2. “Any notice of intent to be a party or motion to intervene must be sent to _____, Administrative Law Judge, Division of Administrative Hearings, _______” <current address> “, Tallahassee, Florida, _____, and must contain the following: reference to the application number; the name, address, and telephone number of the agency or person; and, allegations sufficient to demonstrate the agency or person is entitled to participate in the proceeding. The notice or motion must be sent by mail to the applicant and to all parties. (A list of parties may be obtained from the department’s Office of Siting Coordination Office at the address above.) Those wishing to intervene in these proceedings, unless appearing on their own behalf, must be represented by an attorney or other person who can be determined to be qualified to appear in administrative proceedings pursuant to Chapter 120, F.S., or Rule 28-106.106, F.A.C.

3. “In regard to variances or other relief, Section 403.507(3) 403.511(2), F.S., requires that agency reports include a notice of each party shall notify the applicant and other parties at least 60 days prior to the certification hearing of any nonprocedural requirements not specifically listed in the application from which a variance, exemption, exception, or other relief is necessary in order for the Board to certify any proposed electrical power plant to be certified proposed for certification. Rule 62-17.133(1)(2), F.A.C., similarly requires that agencies identify in their reports any such needed variances or other relief. Failure to provide such notice shall be treated as a waiver from nonprocedural requirements of the department or any other agency. However, no variance shall be granted from standards or regulations of the department applicable under any federally delegated or approved permit program, except as expressly allowed in such program.”

(d) Where applicable, the notice shall also state that issues relating to the use of, connection to, or the crossing of properties and works of agencies may be addressed under certification, with a listing of the agencies.

(e) Where applicable, the notice shall also state that a related the application has been filed constitutes a request for:

1. A New Source Review or Prevention of Significant Deterioration Permit; in such instances the notice shall include the language required by Section 403.5115(1)(b), F.S., 

2. A major source Air Operation Permit,
2.3. A Wastewater Permit, or 

3.4. Any other permit issued by the department pursuant to a federally delegated or approved program.

(f) When the application for certification is accompanied by an applicant’s Federal coastal zone consistency determination as required by the Federal Coastal Zone Management Act, the following statement shall be included: “This Public Notice is also provided in compliance with the federal Coastal Zone Management Act, as specified in 15 CFR Part 930, Subpart D. Public comments on the applicant’s federal consistency certification should be directed to the Federal Consistency Coordinator, Department of Community Affairs” <current address>.

(4) Notice of Land Use Consistency Determination.
The notice shall bear the heading “Notice of Land Use Consistency Determination on Electrical Power Plant Site” (and/or “Associated Facilities”, if applicable) in bold letters not less than 3/8 inches high. The notice must substantially contain the following:
(a) Same as paragraph (3)(a).
(b) Text which substantially states the following:
1. “Application number _____ for certification to authorize construction and operation of a _____” <size of facility, type of fuels> “electrical power plant and site” <and where appropriate, a general description of any associated facilities such as rail spurs, transmissions lines, or fuel pipelines> “was filed with the Department of Environmental Protection on _____, ____” <date>. “Pursuant to Section 403.50665, F.S., _______” <local government name>”, is required to file a determination with the department, the applicant, the administrative law judge, and all parties on the consistency of the site or any directly associated facilities with existing land use plans and zoning ordinances that were in effect on the date the application was filed, based on the information provided in the application.
2. “On <date> <name of local government or governments> issued a determination that the proposed facility <is><is not> with existing land use plans and zoning ordinances that were in effect on the date the application was filed, based on the information provided in the application.”
3. If it has initially been determined that the electrical power plant is not compliant, the following language: “The applicant may apply to the local government for the necessary local approval to address the inconsistencies in the local government's determination. If the applicant applies to the local government for necessary local land use or zoning approval, the local government shall issue a revised determination within 30 days following the conclusion of any related hearing held by the local government.”
4. “If any substantially affected person wishes to dispute the local government’s determination, he or she shall file a petition with the Department of Environmental Protection, ____ <entity and address>, within 21 days after the publication of notice of the local government's determination. If a hearing is requested, the designated administrative law judge shall conduct a land use hearing in the county of the proposed site or directly associated facility, as applicable, as expeditiously as possible, but not later than 30 days after the department's receipt of the petition”.
(5)(4) Notice of Land Use and Zoning Hearing.

At least 15 45 days prior to the public hearing on land use and zoning issues, notice shall be published as required by Section 403.5115, F.S., and shall bear the heading “Notice of Land Use and Zoning Hearing on Proposed Power Plant Facility”, in bold letters not less than 3/8 inches high. The notice shall contain the following information:

(a) A map meeting the requirements in paragraph (3)(a) above showing the location of the site, and of any associated facilities or corridors.

(b) Text which is the same point size as standard news items and which substantially states the following:

1. Same as subparagraph (3)(b)1. above.

2. A statement that: “Pursuant to Section 403.508, Florida Statutes, a land use and zoning public hearing will be held by the Division of Administrative Hearings on _____ __, ____,” <date> ,“ at _____” <address, room> “, in _____ County, Florida, at __:__ _._m.” <time> “to determine whether the site is consistent and in compliance with existing land use plans and zoning ordinances. No other issues will be heard at this land use and zoning hearing. A subsequent public hearing upon the application will be held to consider environmental and other impacts prior to final action by the Governor and Cabinet or the Secretary”.

3. Same as subparagraph (3)(b)2. above.

4. “Any person wishing to participate in the proceedings, either as a party or without party status, must follow either Section 403.508(3)(4) or (4)(5), F.S.” <Here list the language of Sections 403.508(3)(4)(c) and (e), and 403.508(4)(b)(5), F.S.>

5. “Any motion to intervene must be sent to _____, Administrative Law Judge, Division of Administrative Hearings, _______” <current address> “, Tallahassee, Florida, _______, and must contain the following: reference to the application number; the case number of the Division of Administrative Hearing; the name, address, and telephone number; and, allegations sufficient to demonstrate the person is entitled to participate in the hearing. The request must be sent by mail to the applicant and all parties. (A list of parties may be obtained from the department’s Siting Coordination Office, _______” <address>“. Those wishing to intervene in these proceedings, unless appearing on their own behalf, must be represented by an attorney or other person who can be determined to be qualified to appear in administrative proceedings pursuant to Chapter 120, F.S., or Rule 28-106.106, F.A.C.”

6. “Each party shall make available for public inspection at least five days prior to the hearing at a place specified in the public notice any written direct testimony which it intends to submit at the hearing.”

(6)(5) Notice of Zoning and Land Use Plan Appeal Hearing.

If the applicant intends to appeal to the Board for a variance, pursuant to Section 403.508(1)(f)(2)(f), F.S., because the proposed site is not in compliance with existing land use plans or zoning ordinances and the application for rezoning or for change or amendment of the land use plan has been denied, newspaper notice shall be provided which complies with all the requirements of (5)(4) above, except that:

(a) The notice shall be published at least 30 days prior to the zoning or land use plan appeal hearing before the Board, in a newspaper in the jurisdiction of the local government which denied the zoning or land use plan approval;

(b) The heading of the notice shall read:

“Notice of Hearing Before the Governor and Cabinet to Determine Whether it is in the Public Interest to Authorize a Nonconforming Use of Land in ______ County (or city) as a Site for an Electrical Power Plant.”

(c) The following statement shall be included in lieu of (5)(b)(4)(a)2. and 4. above:

“Pursuant to Section 403.508, F.S., a zoning appeal or land use plan appeal hearing will be held before the Board on ____ __, 19__ at ______, in _____County, Florida at ____ _.m. An application for rezoning or change or amendment of the existing land use plan has been denied by ________” <name of local government>“ and, upon a finding that it is in the public interest to authorize a nonconforming use of the land as a site for an electrical power plant at this hearing, the Governor and Cabinet are empowered to authorize a nonconforming use or variance. If such a change in land use is granted the responsible zoning or planning authority shall not thereafter change or apply such land use plans or zoning ordinances so as to impair or prevent the proposed use of the site unless certification of the site is subsequently denied.”

(d) Identification of the land use plans or zoning ordinance which are the subject of the appeal shall be provided.

(e) Same as subparagraph (5)(4)(b)6. above.

(7)(6) Notice of Certification Hearing.

Not less than 65 45 days prior to any scheduled certification hearing, notice shall be published as required by Section 403.5115, F.S., and shall bear the heading, “Notice of Certification Hearing on an Application to Construct and Operate an Electrical Power Plant on a Site to be located near ______, Florida”. The heading shall be in bold letters not less than 3/8 inches high. The notice shall contain the following information:

(a) A map meeting the requirements in paragraph (3)(a) above showing the location of the site and any associated facilities or corridors.

(b) Text which is the same point size as standard news items and which substantially states the following:

1. Same as subparagraph (3)(b)1., above.

2. A statement that: "Pursuant to Section 403.508, Florida Statutes, the certification hearing is scheduled to will be heard held by the Division of Administrative Hearings on _____ __, ____” <date> “, at _____” <location> “, in ______” <county or city> “, Florida, at __:__ _.m.” <time> “in order to take written or oral testimony on the effects of the proposed electrical power plant or any other matter appropriate to the consideration of the site and associated facilities”. The Public Service Commission has previously determined the need for the facility at a separate hearing and need will not be an issue at this hearing. Written comments may be sent to ______,” <Administrative Law Judge> “, at ______” <Address> “ on or before _____” <date>.;

4. A statement indicating where the department’s Written Analysis and any written direct testimony will be available for public inspection at least five days prior to the hearing, as required by subsection 62-17.141(2)(3), F.A.C.;

3. Same as subparagraph (3)(b)2. above, pertaining to where a copy of the application can be reviewed.

5. “Any person wishing to participate in the proceedings, either as a party or without party status, must follow either Section 403.508(3)(4) or (4)(5)(b), F.S.” <Here list the language of Sections 403.508(3)(4)(c) and (e), and 403.508(4)(5)(b), F.S.>

6. A motion to intervene must be sent to_______, Administrative Law Judge, Division of Administrative Hearings, _______” <current address> “, Tallahassee, Florida, ________, and must contain the following: reference to the application number; the case number of the Division of Administrative Hearing; the name, address, and telephone number of the person filing the motion; and, allegations sufficient to demonstrate that the person filing the motion is entitled to participate in the hearing. Copies must be sent by mail to the applicant and all parties. (A list of parties may be obtained from the department’s Siting Coordination Office, ________” <address>.) Those wishing to intervene in these proceedings, unless appearing on their own behalf, must be represented by an attorney or other person who can be determined to be qualified to appear in administrative proceedings pursuant to Chapter 120, F.S., or Rule 28-106.106, F.A.C."

7. “Pursuant to Section 403.508(6), F.S., the certification hearing may be cancelled if, within 29 days of the certification hearing, all parties to the proceeding stipulate that there are no disputed issues of fact or law to be raised, and the department or the applicant requests that the administrative law judge cancel the certification hearing. If the administrative law judge grants the request, the department shall prepare and issue a final order in accordance with Section 403.509(1)(a), F.S.”
(c) Where applicable, the following statements: 

1. “Certification of this power plant would allow construction and operation of a new source of air pollution which would consume an increment of air quality resources.”

2. “The department’s review has separately resulted in an assessment of the prevention of significant deterioration (PSD) impacts and a determination of the Best Available Control Technology (BACT)” <and, where applicable, the phrase: “an assessment of a non-attainment area review and a determination of Lowest Achievable Emission Rate (LAER)”> “necessary to control the emission of air pollutants from this source. The certification hearing may be consolidated with any proceeding relating to the Department of Environmental Protection’s preliminary determination for granting a federally required new source review, PSD, or Air Operation Permit.”

3. “The certification hearing may include consideration of a federally required Wastewater Permit pursuant to Section 403.5055, F.S.”

4. “Pursuant to Section 403.509(5)(2), F.S., ________” <Name of Applicant> “intends to use, connect to, or cross over properties or works of the following agencies: ________.”

5. “Pursuant to Section 403.511(2), F.S., _______” <Name of Applicant> “seeks a variance or other regulatory relief from ______” <Rule, Agency> “for the purpose of _________.”

6. A statement, where appropriate to the power plant project, that, while an associated facility corridor of up to one mile in width may be certified, the directly affected properties will be within a final right‑of‑way no greater than _____ feet in width within that corridor;

(d) Where appropriate, a statement shall be included indicating the status of the Coastal Zone Management consistency determination, if any.

(8) Notice of Cancellation of Certification Hearing.
(a) A map which complies with the requirements of paragraph (3)(a) showing the location of the site.
(b) The text for the notice shall substantially read:
1. “The certification hearing originally scheduled for ________<date>, has been cancelled. In accordance with the Florida Electrical Power Plant Siting Act, Section 403.508(6), F.S., on ________<date> all parties to this proceeding stipulated that there are no disputed issues of material fact or law to be raised at the certification hearing. Accordingly, on______<date> Administrative Law Judge______<name> issued an order granting a request to cancel the hearing and relinquish jurisdiction to the department.
2. Pursuant to Section 403.509(1)(a), F.S., the department will issue a final order within 40 days of the Administrative Law Judges order.
3. “For information, contact:________ <name>, ________ <phone number and e-mail address> at the Department of Environmental Protection, 2600 Blair Stone Road, M.S. 48, Tallahassee, Florida 32399-2400.”
(9)(7) Modifications Notices.

(a) If required by the department, within 21 days after filing of a request for modification, the applicant shall publish notice of the request in a newspaper of general circulation in the county or counties which the modification would affect.

(b) If a hearing is to be conducted in response to a petition for modification, then, pursuant to Section 403.5115(1)(g)(e)2., F.S., newspaper notice shall be published no later than 30 45 days prior to the hearing, and shall comply with the following:

1. The notice shall bear the heading, “Notice of Hearing on a Proposed Modification of the _______” <name of facility> “Certified Electrical Power Plant”. The heading shall be in bold letters not less than 3/8 inches high.

2. The notice shall contain a map showing the location of the site or part of the site or of any associated facilities or transmission line corridor proposed to be modified.

3. The notice shall contain text which is the same point size as standard news items and which substantially provides the following information:

a. The name of the facility, a brief description of the proposed modification, the date the modification was proposed, and the appropriate case numbers.

b. A list of places where copies of the modification request and pertinent supporting documents are available for public inspection and copying at cost during normal business hours. The list shall include the addresses of the main and the local regulatory district office of the department, the general business offices of the applicant and the local business office of the applicant serving the area of the site and any associated facilities.

c. A statement that: “Pursuant to Section 403.516, F.S., the hearing will be held by the Division of Administrative Hearings on _____ __, ____” <date> “, at _____” <location> “, in ______” <county or city> “, Florida, at __:__ _.m.” <time> “in order to receive evidence on the proposed modification of certification. Written comments may be sent to ______, Administrative Law Judge, at ______” <address> “on or before _____” <date>.

d. “Any person wishing to participate in the proceedings, either as a party or without party status, must follow either Section 403.508(3)(4) or (4)(5), F.S.” <Here list the language of Sections 403.508(3)(4)(c) and (4)(5), F.S.> 

e. Any motion to intervene must be sent to _____, Administrative Law Judge, Division of Administrative Hearings, _______” <current address> “, Tallahassee, Florida, _____. The motion must contain the following: reference to the application number; the case number of the Division of Administrative Hearings; the name, address, and telephone number of the person filing the motion; and, allegations sufficient to demonstrate that the person filing the motion is entitled to participate in the hearing. Copies must be sent by mail to all parties. (A list of parties may be obtained from the department’s Siting Coordination Office, ____” <address>.) Those wishing to intervene in these proceedings, unless appearing on their own behalf, must be represented by an attorney or other person who can be determined to be qualified to appear in administrative proceedings pursuant to Chapter 120, F.S., or Rule 28-106.106, F.A.C."

f. Same as (5)(4)(b)6. above.

g. Where applicable, a statement that the modification could result in a change to the following federal permits _______, _______” <list name and permit number for each>.
g.h. Where applicable, a statement reflecting that the modification would result in the use of, connection to, or the crossing over of properties and works of agencies, with a listing of the agencies.

h.i. Where applicable, a statement reflecting the licensee’s request for a variance or other regulatory relief from the rule of an agency, with a listing of the name, the rule, and the purpose of the variance or other relief.

i.j. Where applicable, a statement pertaining to any new corridor or modified corridor proposed for certification under the modification explaining that, while an associated facility corridor of up to one mile in width may be approved under the modification, the directly affected properties will be within a final right‑of‑way no greater than _____ feet in width within that corridor.

(10)(8) Notices for a Supplemental Application.

(a) Filing of a supplemental application. 

1. The notice shall bear occupy not less than one‑half (1/2) of the newspaper page, bearing the heading, “Notice of Application for Construction and Operation of an Addition to the Power Plant Facility Located Near _____, Florida”, in bold letters not less than three‑eighths (3/8) inches high. 

2. The notice shall contain the following information:

a. The name and brief description of the new power plant facility to be located on the site, including type and capacity to be located on the site;

b. A map which complies with the requirements of paragraph (3)(a) showing the location of the site;

c. A list of places where copies of the application are available for public inspection and copying at cost during normal business hours. The list shall include the addresses of the main and those local regulatory district offices of the department, those public libraries, those general business offices of the applicant, and those local business office of the applicant nearest to the site;

3. Text which is the same point size as standard news items and which substantially states the following:

a. A statement that: “A supplemental application numbered _______ for certification to authorize construction and operation of an addition to an electrical power plant near ________, Florida, is now pending before the Division of Administrative Hearings pursuant to the Florida Electrical Power Plant Siting Act, Chapter 403, Part II, Florida Statutes.”

b. A statement that: "A public hearing on the effects of the construction and operation of an additional electrical power plant that would be located on the previously certified site will be announced in the future, is expected to be held within 150 days. Any person wishing to participate in the proceedings, as a party or without party status, must follow Sections 403.508(3)(4) and (4)(b)(5), F.S.” <Here list the language of Section either 403.508(3)(4)(c) or (e), and 403.508(4)(b)(5), F.S. 

c. A statement that: Any notice of intent to be a party or motion to intervene must be sent to the Division of Administrative Hearings, _________” <current address> “, Tallahassee, Florida, _______, and must contain the following: reference to the application number; the case number of the Division of Administrative Hearing; the name, address, and telephone number of the person wishing to intervene; and, allegations sufficient to demonstrate the person is entitled to participate in the hearing. Copies must be sent by mail to all parties. A list of parties may be obtained from the department’s Siting Coordination Office, ______” <address>“. Those wishing to intervene in these proceedings, unless appearing on their own behalf, must be represented by an attorney or other person who can be determined to be qualified to appear in administrative proceedings pursuant to Chapter 120, F.S., or Rule 28-106.106, F.A.C.”

(b) Certification hearing. The notice of certification hearing for a supplemental application shall be substantially the same as required in subsection (7)(6) above, with text approved by the department.

(11)(9) Notices for Certification of an Existing Power Plant Site.

The same notices as specified in subsections (1) through (8)(6) above shall be published, as applicable, with text tailored to fit the specific project.

(12) Proof of Publication.
The applicant must provide proof of publication of each newspaper notice published in accordance with the above to the Siting Coordination Office within seven (7) days of the applicant’s receipt of the proof of publication.
Specific Authority 403.504(1), 403.504(2), 403.6063(2), 403.517(1)(a) FS. Law Implemented 403.504(2)(5)(9), 403.5063, 403.5115(4), 403.516(1), 403.517, 403.5175 FS. History–New 2-1-99, Amended_________.

 

62-17.282 Other Notifications.

In addition to the notice requirements of Rules 62-17.280 and 62-17.281, F.A.C., the following notices shall also be provided:
(1) Land use hearings. The department shall send, by certified mail, return receipt requested, within 10 days of publication of the newspaper notice required by Rule 62-17.281, F.A.C., a copy of the newspaper notice to the chief executive of any local or regional authority having responsibility for zoning or land use planning whose jurisdiction includes the site.
(2) Land Use Appeal Hearing. The department shall send, by certified mail, return receipt requested within ten (10) days of publication, a copy of the public notice required by subsection 62-17.281(5), F.A.C., to the chief executive of any local or regional authority having responsibility for zoning or land use planning, whose jurisdiction includes the site.
(3) Certification hearing. The department shall send a news release of the information described by subsection 62-17.281(6), F.A.C., to appropriate news media.
(4) Modification request. The department shall send notice of the request to the last address of each party to the original certification proceedings as shown in the record of that proceeding, or as may have otherwise been updated by the party.
(5) Supplemental applications. The department shall issue a news release to the appropriate news media regarding the filing of the supplemental application, and of the information described by subsection 62-17.281(6), F.A.C., regarding the certification hearing.
Specific Authority 403.504(1) FS. Law Implemented 403.504(2) FS. History–New 2-1-99, Repealed________.

 

62‑17.293 Fees, Disbursement of Funds, Contracts.

(1) The Department will take no action on any notice‑of‑intent, application, or petition for modification until it has received the appropriate fee described below.: All fees shall be paid by check made payable to the “Department of Environmental Protection”.
(a) Notice of Intent: A fee of $2,500 for each notice‑of‑intent to file an application for site certification.

(b) Application An application fee, comprised of the amounts in subparagraphs 1. and 2., as applicable:

1. Fuel, site type, and net generating capacity and fuel to be permitted:

	TYPE/CAPACITY
	FEE

	Nuclear
	$200,000 

	Fossil fuel (coal, oil or emulsified

bitumen, except gas) 500
	$200,000 

	MW or larger
	

	Fossil fuel (coal, oil, or emulsified

bitumen, except gas) less than 500 MW
	$175,000 plus (b)2. 

	Gas-fired, 100 MW or larger
	$150,000 plus (b)2. 

	Waste-To-Energy,
	$150,000 plus (b)2. 

	100 MW or larger
	

	Gas-fired or Waste-To-Energy less

than 100 MW; Solar or other, any size
	$125,000 plus (b)2. 

	Combined Cycle fueled by associated coal gasification facilities or oil heavier than #2
	$150,000 plus (b)2. 

	Combined Cycle fueled by gas or

distillate oil, 350 MW or larger
	$125,000 plus (b)2. 

	Combined Cycle fueled by gas or

distillate oil, less than 350 MW
	$100,000 plus (b)2. 


2. Associated linear facilities.

For associated linear facilities such as transmission lines, rail lines, or gas or oil pipelines which are proposed to be certified, a fee of $500 per mile of linear facility, as measured from the edge of the powerblock to the offsite terminus of the linear facility, is required in addition to the specified application fee, up to a maximum total fee of $200,000.

(c) Modifications.

1. No fee is required for modifications pursuant to Section 403.516(1)(a) or (b) 403.516(1)(a), F.S. 

2. The fee for any other modification A $10,000 fee for a request for modification or a agreement, pursuant to Section 403.516(1)(b), F.S., shall be based on the number of agencies whose review is required in order to modify the Conditions of Certification due to the proposed equipment redesign, change in site size, type, increase in generating capacity proposed, or change in an associated linear facility location. The number of agencies whose review is required shall be determined by the Department based on the changes proposed to the Conditions of Certification. The fee shall be:
a. One agency

$10,000
b. Two agencies

$20,000
c. Three or more agencies

$30,000
to be submitted by the licensee when the licensee files a request for modification.
3. If the licensee files a request for a hearing petition for modification pursuant to Section 403.516(1)(c)3., F.S., the amount of the fee to be transferred to the Division of Administrative Hearings shall be remitted to the Division by the Department within 60 days after the referral of the request to the Division an additional fee of $20,000 fee for modification shall be filed with the petition.

(d) Supplemental applications. A supplemental application fee comprised of the amounts in subparagraphs 1. and 2., as applicable:
1. Based on the Ssupplemental generating capacity to be added and fuel to be permitted:

Type/Capacity of Supplemental Units 

Fee 

Nuclear








$75,000

Fossil fuel (coal, oil, or




$75,000

emulsified bitumen, except

gas) 500 MW or larger

Fossil fuel (coal, oil, or




$65,000

emulsified bitumen, except

gas) less than 500 MW 

Gas-fired, 100 MW or larger



$65,000

Waste‑To‑Energy, 100 MW



$60,000

or larger

Gas‑fired or Waste‑To‑Energy,



$50,000

less than 100 MW; solar

or other, any size

Combined Cycle fueled by 



$75,000

associated coal 

gasification facilities or

oil heavier than #2

Combined Cycle fueled by




$50,000

gas or distillate oil

2. Additional associated linear facilities.
For associated linear facilities such as transmission lines, rail lines, or gas or oil pipelines which are proposed to be certified in addition to those previously certified, a fee of $500 per mile of linear facility, as measured from the edge of the powerblock to the offsite terminus of the linear facility, is required in addition to the specified application fee, up to a maximum total fee of $75,000.
(2) All fees shall be paid by check made payable to the department. All fees received under this Part shall be used and managed by the department solely for costs incurred in the conduct of activities pertaining to the notices-of-intent, applications for certification, postcertification review, or modifications of electrical power plant certifications.
(2)(3) The following applies to management of the fees application fee: 

(a) The department shall retain the percentages specified in Sections 403.518(2)(a) and (d), F.S. Allocations.
1. Sixty percent of each application fee shall be reserved for the department’s costs associated with reviewing and acting upon notices of intent, applications, or petitions; for the costs of notices published by the department; for Department issued contracts for studies; and for field services associated with monitoring the construction and operation of the facility.
(b) The portion of the fee to be transferred to the Division of Administrative Hearings shall be remitted within 60 days after the following events:
a. Assignment of an administrative law judge to conduct the initial exercise of duties, pursuant to Section 403.518(2)(b)1., F.S.
b. The issuance of the recommended order on land use, pursuant to Section 403.508(1)(d), F.S.
c. The issuance of the recommended order on certification, pursuant to Section 403.508(2)(a), F.S.
2. Twenty percent of the fee, or $25,000, whichever is greater, is to be transferred to the Division of Administrative Hearings, in accordance with Section 403.518(1)(b)2., F.S., within 60 days after the assignment of an administrative law judge.
3. The remainder of the fee shall be reserved for reimbursement as described below for the following agencies for authorized expenses identified in subsection (6) below: the Department of Community Affairs; the Game and Fresh Water Fish Commission; and each water management district, regional planning council, or local government in whose jurisdiction the proposed electrical power plant is to be located, or any other agency from which the department requests special studies pursuant to Section 403.507(2)(a)8., F.S.
4. In the event that the funds in subparagraph 3. above are not sufficient to provide for complete reimbursement of all agencies, reimbursement to each agency shall be on a prorated basis. The portion of the fee received for the site shall be allocated on a pro rata basis to those agencies with jurisdiction over all or part of the site.
(c)(b) In order to receive reimbursement for participation in the proceedings, the affected agencies must submit invoices for reimbursement to the Department’s Siting Coordination program Office for a validity review prior to processing by the Department’s Bureau of Finance & Accounting. The invoices must be submitted no later than 45 days after final action by the Siting Board or after notification of withdrawal of the application. Invoices received after the deadline shall not be deemed eligible for reimbursement unless good cause is demonstrated to the department. Each invoice must be accompanied by an itemization of the time and expenses incurred in accordance with state auditing procedures.

(c) If any sums are remaining after the payment of the other agencies’ eligible expenses, these sums shall be retained by the department for its use in the same manner as is otherwise authorized by the Florida Electrical Power Plant Siting Act, unless the application is withdrawn.
(d) Authorized agency expenses for DEP and other affected agencies may only include direct costs for those items identified in Section 403.518(2)(c)1., F.S.
(e) All contracts must be directly related to the evaluation of the application. Any agency intending to incur an expense for a contract for studies pursuant to Section 403.507, F.S., must first obtain approval from the department for the amount and purpose of such expenditure. All such studies must be related to the jurisdiction of the agencies and must be directly related to the evaluation of the application. Any such contract must specify that:
1. Receipt of the final results must be available in time for agency report submittals.
2. The studies shall be finalized in writing.
3. Final reimbursement to the contractor shall not occur unless complete results are submitted such that the schedule of subparagraph 1. can be met.
4. The contractor agrees to be available to act as a witness in certification proceedings.
(4) The management of the supplemental application fee shall be the same as provided for in (3) above, except that $20,000 shall be transferred to the Division of Administrative Hearings within 60 days after the assignment of the administrative law judge.
(5) The following applies to management of the modification fees:
(a) The disbursement of the initial $10,000 fee shall be as follows:
1. The department shall retain $6,000.
2. The remaining $4,000 shall be eligible for pro-rata disbursement among the agencies participating in the modification action.
(b) Where a hearing is required and an additional $20,000 is submitted, the disbursement of the fee shall be as follows:
1. The Division of Administrative Hearings shall be transferred $10,000 after receipt of the petition for modification.
2. The department shall retain $6,000.
3. The remaining $4,000 shall be eligible for pro-rata disbursement among the agencies participating the modification action.
(6) The following, subject to any necessary verification, may be considered authorizable, eligible expenses for the processing of notices-of-intent, applications, or
(a) Salary costs for the following:
1. The conduct of studies for, and preparation of, reports required in accordance with Section 403.507, F.S.
2. Site inspections.
3. Attendance at hearings, depositions, and other administrative or legal proceedings.
4. Program administration, technical reviews, and legal support.
5. Other Personal Service (OPS) help for technical review, site inspections, studies, report preparation and participation in Siting proceedings.
(b) Contracts for studies approved by the department and which comply with subsection (7) below.
(c) Travel costs. Any reimbursement claims for travel costs must be accompanied by an approved State of Florida travel voucher.
(d) Copying and reproduction costs for reports, notices, and legal pleadings.
(e) Telephone and communication expenses.
(f) Materials needed for studies and report preparation (e.g. maps, aerial‑photographs).
(7) All contracts shall be directly related to the evaluation of the certification application. Any agency intending to incur an expense for a contract for studies pursuant to Section 403.507, F.S., shall first obtain approval from the department for the amount and purpose of such expenditure. All such studies shall be related to the jurisdiction of the agencies and shall be directly related to the evaluation of the certification application. Any such contract must specify that:
(a) Receipt of the preliminary results will be available in time for agency report submittals with final results available at least 90 days prior to the certification hearing.
(b) The studies shall be finalized in writing.
(c) Final reimbursement to the contractor shall not occur unless complete results are submitted such that the schedule of paragraph (a) above can be met.
(d) The contractor will be available to act as a witness in certification proceedings.
Specific Authority 403.504 FS. Law Implemented 403.518 FS. History–New 1‑22‑91, Amended 1‑26‑93, Formerly 17‑17.293, Amended 2-1-99,_________.
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